Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

1990

Jo-Ann W. Kilpatrick, George L. Gonzales, Joseph
C. Lee, Sidney W. Foulger, Brent K. Pratt, Mountain
West Television Company, MWT Corporation v.
Wiley, Rein and Fielding, Richard E. Wiley : Brief of
Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Harold G. Christensen, Reed L. Martineau, Rex E. Madsen, Keith A. Call; Snow, Christensen &
Martineau; attorneys for appellees.
Mark R. Kravitz, Timothy A. Diemand; Wiggin & Dana; Daniel L. Berman, Peggy A. Tomsic, David
P. Williams; Berman, Gaufin, Tomsic, Savage & Campbell; attorneys for appellants.
Recommended Citation
Brief of Appellant, Jo-Ann W. Kilpatrick, George L. Gonzales, Joseph C. Lee, Sidney W. Foulger, Brent K. Pratt, Mountain West Television
Company, MWT Corporation v. Wiley, Rein and Fielding, Richard E. Wiley, No. 900901064.00 (Utah Supreme Court, 1990).
https://digitalcommons.law.byu.edu/byu_sc1/3357

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH SUPREME COURT

JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and
MWT CORPORATION, a Utah corporation,
Appellees/Plaintiffs,
vs.
WILEY, REIN & FIELDING, a
professional law partnership, and
RICHARD E. WILEY,

ADDENDUM TO
BRIEF OF APPELLANTS
WILEY, REIN & FIELDING and
RICHARD E. WILEY

Appeal Nos.

990784 SC
990785 SC

Trial Court No. 900901064 CV
URAP 29(b) Priority--15

Appellants/Defendants.

APPEAL FROM THE JANUARY 19,1999 JUDGMENT ON SPECIAL
VERDICTS AND AUGUST 26,1999 ORDER DENYING DEFENDANTS
POST-TRIAL MOTIONS ISSUED BY THE HONORABLE
GLENN K. IWASAKI OF THE THIRD JUDICIAL DISTRICT COURT
Harold G. Christensen (0638)
Reed L. Martineau (2106)
Rex E. Madsen (2052)
Keith A. Call (6708)
Snow, Christensen & Martineau
Exchange Place, Eleventh Floor
P.O. Box 45000
Salt Lake City, Utah 84145
Attorneys for Appellees/Plaintiffs.

FILED
JUH 1 6 ?009
CLERK SUPREME COURT
UTAH

Mark R. Kravitz
Timothy A. Diemand
Wiggin & Dana
One Century Tower
P.O. Box 1832
New Haven, CT 06508-1832
Daniel L. Berman (0304)
Peggy A. Tomsic (3879)
David P. Williams (7346)
Berman, Gaufin, Tomsic,
Savage & Campbell
50 South Main, Suite 1250
Salt Lake City, Utah 84144
Attorneys for Appellants/
Defendants.

TABLE OF CONTENTS
Determinative and Centrally Important Authority
1.

Liability Reform Act, Utah Code Ann. §§ 78-27-37 to -43 (Supp. 1999).

Verdicts and Judgment
2.

Jan. 19, 1999 Judgment on Special Verdicts (R.20534-20536).

3.

Dec. 14, 1998 Special Verdict Form Regarding Punitive Damages (R.2050720508).

4.

Dec. 11,1998 Special Verdict Form (R.20429-20443).

Orders and Rulings from the District Court
5.

Aug. 26, 1999 Order Denying Defendants' Post-Trial Motions (R.21238-21241).

6.

Aug. 13,1999 Memorandum of Decision Denying Defendants' Post-Trial Motions
(R.21219-21231).

7.

Dec. 2,1998 Memorandum of Decision Denying Defendants' Motion for Partial
Directed Verdict at Close of Defendants' Case (R.19657-19661).

8.

Nov. 13, 1998 Memorandum of Decision Denying Defendants' Motions for
Directed Verdict and Partial Directed Verdict (R. 18976-18985).

9.

Aug. 21, 1998 Memorandum of Decision Denying Defendants' Motions for Partial
Summary Judgment (R. 16852-16869).

Jury Instructions
10.

Jury Instruction No. 31 (R.20378).

11.

Dec. 7, 1998 Objections to Jury Instructions and Verdict Forms (R.25936 at 5-6).

12.

Dec. 7, 1998 Defendants' Objections to Jury Instructions (R.25900 at 5-6, 17-18,
21-22, 32-33).

ii

Trial Exhibits
13.

PX293

Dec. 27. 1993 Channel 13 Appraisal Certificate by David Schutz
(R.029534-029553).

14.

PX295

May 3,1997 Update to Channel 13 Appraisal by David Schutz
(R.029555-029564).

15.

DX69

July 22,1986 Memorandum to Ralph Hardy from Thomas Hutton
regarding the financing of Channel 13 (R.030677-030682).

16.

DX72

July 28, 1986 Communications Partners, Ltd. offer of financing for
Channel 13 (R.030686-030700).

17.

DX112

Nov. 18,1996 Credit Agreement for MWT Ltd. (R.031102-031146).

18.

DX114

19.

DX233

Nov. 18, 1996 MWT Ltd. Agreement of Limited Partnership
(R.031150-031192).
Aug. 31,1987 Letter from Barry Wood to Joseph Lee regarding
Barry Wood's departure from Wiley, Rein & Fielding (R.031922031924).

20.

DX511

Dec. 30,1991 Memorandum from Katherine Glakas to MWT Ltd.
Limited Partners regarding the settlement of their negative capital
accounts ("cash call") (R.033408-033416).

21.

DX664

Feb. 20,1987 Invoice from Dow, Lohnes & Albertson to Mountain
West Television Company (R.034001-034015).

Testimony
22.

Sept 24, 1998 Ralph Hardy (R.23783 at 133-134).

23.

Sept. 25,1998 Ralph Hardy (R.23882 at 181-182).

24.

Sept. 30,1998 Joseph Lee (R.24794 at 76-78).

25.

Oct. 6,1998 Brent Pratt (R.25387 at 11, 163).

26.

Oct. 13, 1998 Barry Wood (R.23526 at 129-136).
iii

27.

Oct. 27,1998 John Morris (R.26509 at 29, 93-95).

28.

Oct. 29,2998 John Morris (R.26954 at 5-6,11-12).

Tabl

Page 1
:ation
ST s 78-27-38
C.A. 1953 § 78-27-38

Docs in Sequence

Rank 1 of 0

Database
UT-ST

:T
UTAH CODE, 1953
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PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
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Comparative negligence.

[1) The fault of a person seeking recovery shall not alone bar recovery by
it person.
[2) A person seeking recovery may recover from any defendant or group of
:endants whose fault, combined with the fault of persons immune from suit,
:eeds the fault of the person seeking recovery prior to any reallocation of
lit made under Subsection 78-27-39(2).
[3) No defendant is liable to any person seeking recovery for any amount in
:ess of the proportion of fault attributed to that defendant under Section
-27-39.
[4) (a) In determining the proportionate fault attributable to each
defendant, the fact finder may, and when requested by a party shall,
consider the conduct of any person who contributed to the alleged injury
regardless of whether the person is a person immune from suit or a defendant
in the action and may allocate fault to each person seeking recovery, to
each defendant, and to any other person whether joined as a party to the
action or not and whose identity is known or unknown to the parties to the
action, including a person immune from suit who contributed to the alleged
injury. In the case of a motor vehicle accident involving an unidentified
motor vehicle, the existence of the vehicle shall be proven by clear and
convincing evidence which may consist solely of one person's testimony.
(b) Any fault allocated to a person immune from suit is considered only to
accurately determine the fault of the person seeking recovery and a
defendant and may not subject the person immune from suit to any liability,
based on the allocation of fault, in this or any other action.
CDIT
story: C. 1953, 78-27-38, enacted by L. 1986, ch. 199, § 2; 1994, ch. 221, §
1999, ch. 95, § 2.
Copr. ® West 2 00 0 No Claim to Orig. U.S. Govt. Works
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CODE
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Separate special verdicts on total damages and proportion of

(1) The trial court may, and when requested by any party shall, direct the
:y, if any, to find separate special verdicts determining the total amount of
nages sustained and the percentage or proportion of fault attributable to
:h person seeking recovery, to each defendant, and to any other person
sther joined as a party to the action or not and whose identity is known or
m o w n to the parties to the action, including a person immune from suit who
ltributed to the alleged injury.
(2) (a) If the combined percentage or proportion of fault attributed to all
persons immune from suit is less than 40%, the trial court shall reduce that
percentage or proportion of fault to zero and reallocate that percentage or
proportion of fault to the other parties in proportion to the percentage or
proportion of fault initially attributed to each party by the fact finder.
After this reallocation, cumulative fault shall equal 100% with the persons
immune from suit being allocated no fault.
(b) If the combined percentage or proportion of fault attributed to all
persons immune from suit is 40% or more, that percentage or proportion of
fault attributed to persons immune from suit may not be reduced under
Subsection (2)(a).
(c) (i) The jury may not be advised of the effect of any reallocation under
Subsection (2).
(ii) The jury may be advised that fault attributed to persons immune from
suit may reduce the award of the person seeking recovery.
(3) A person immune from suit may not be held liable, based on the allocation
fault, in this or any other action.
3DIT
story: C. 1953, 78-27-39, enacted by L. 1986, ch. 199, § 3; 1994, ch. 221, •§
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contribution.
(1) Subject to Section 78-27-38, the maximum amount for which a defendant
{ be liable to any person seeking recovery is that percentage or proportion
the damages equivalent to the percentage or proportion of fault attributed
that defendant.
(2) A defendant is not entitled to contribution from any other person.
(3) A defendant or person seeking recovery may not bring a civil action
ainst any person immune from suit to recover damages resulting from the
Location of fault under Section 78-27-38.
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Joinder of defendants.

(1) A person seeking recovery, or any defendant who is a party to the
tigation, may join as a defendant, in accordance with the Utah Rules of Civil
Dcedure, any person other than a person immune from suit who may have caused
contributed to the injury or damage for which recovery is sought, for the
rpose of having determined their respective proportions of fault.
(2) A person immune from suit may not be named as a defendant, but fault may
allocated to a person immune from suit solely for the purpose of accurately
termining the fault of the person seeking recovery and a defendant. A person
mine from suit is not subject to any liability, based on the allocation of
alt, in this or any other action.
(3) (a) A person immune from suit may intervene as a party under Riile 24,
Utah Rules of Civil Procedure, regardless of whether or not money damages
are sought.
(b) A person immune from suit who intervenes in an action may not be held
liable for any fault allocated to that person under Section 78-27-38.
(4) A party seeking to allocate fault shall identify in its answer those
rsons then known to that party who may be at fault and shall identify within
reasonable time any additional persons later discovered to have been at
ult.
EDIT
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Release to one defendant does not discharge other defendants.

^ release given by a person seeking recovery to one or more defendants does
; discharge any other defendant unless the release so provides.
3DIT
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Effect on immunity, exclusive remedy, indemnity, contribution.

Nothing in Sections 78-27-37 through 78-27-42 affects or impairs any
mmon law or statutory immunity from liability, including, but not limited to,
vernmental immunity as provided in Title 63, Chapter 30, and the exclusive
naedy provisions of Title 34A, Chapter 3, Workers' Compensation Act. Nothing
Sections 78-27-37 through 78-27-42 affects or impairs any right to
demnity or contribution arising from statute, contract, or agreement.
EDIT
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Definitions.

\s used in Sections 78-27-37 through 78-27-43:
(1) "Defendant" means a person, other than a person immune from suit as
defined in Subsection (3), who is claimed to be liable because of fault to
any person seeking recovery.
(2) "Fault" means any actionable breach of legal duty, act, or omission
proximately causing or contributing to injury or damages sustained by a
person seeking recovery, including negligence in all its degrees,
comparative negligence, assumption of risk, strict liability, breach of
express or implied warranty of a product, products liability, and misuse,
modification, or abuse of a product.
(3) "Person immune from suit" means:
(a) an employer immune from suit under Title 34A, Chapter 3, Workers'
Compensation Act, or Chapter 3a, Utah Occupational Disease Act; and
(b) a governmental entity or governmental employee immune from suit
pursuant to Title 63, Chapter 30, Governmental Immunity Act.
(4) "Person seeking recovery" means any person seeking damages or
reimbursement on its own behalf, or on behalf of another for whom it is
authorized to act as legal representative.
3DIT
story: C. 1953, 78-27-37, enacted by L. 1986, ch. 199, § 1; 1994, ch. 221, §
1996, ch. 240, § 374; 1999, ch. 95, § 1.
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and MWT CORPORATION, a Utah
corporation,
Plaintiffs,

JUDGMENT ON SPECIAL VERDICTS

Case No. 900901064CV

vs.
Judge Glenn K. Iwasaki
WILEY, REIN Sc FIELDING, a
professional law partnership,
and RICHARD E. WILEY,

ENTERED tw ni=<3!ST*Y
Of JUDGMENTS

Defendants.

This action came on for trial before the Court and a jurybeginning on September 15, 1998, and concluding on December 14,
1998,

the Honorable Glenn K. Iwasaki presiding.

On December 11,

1998, the jury completed a special verdict form containing various
interrogatories, a copy of which is attached hereto as Exhibit "A."
Thereafter, on December 14, 1998, the jury completed a special
verdict

form regarding punitive damages, a copy of which is

attached hereto as Exhibit "B."

The Court accepted both of the

jury's special verdicts.

2053J

Based upon the answers given in response to the interrogatories contained in the jury's special verdicts, and good cause
appearing,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1.
Rein

Judgment

& Fielding

is hereby entered against defendant Wiley,
and

in favor of

the

listed

plaintiffs

for

compensatory damages as follows:
Party

Amount

Jo-Ann W. Kilpatrick

$

Joseph C. Lee

8,250,083.00

Sidney W. Foulger

6,344,971.00

George L. Gonzales

1,824,000.00

MWT Corporation
2.

2,234,528.00

92,000.00

Judgment is hereby entered against defendant Richard E.

Wiley in favor of MWT Corporation for compensatory damages in the
amount of $92,000.00.
3.

Judgment is hereby entered against defendant Richard E.

Wiley in favor of MWT Corporation for punitive damages in the
amount of $150,000.00.
4.

Costs shall be awarded in the amount and to such parties

as determined by the Court in accordance with Rule 54(d) and (e) of
the Utah Rules of Civil Procedure.

-2-
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5.

Each of the above judgment amounts shall bear post-

judgment interest from December 15, 1998, at the rate of 7.468%.
DATED AND ENTERED this

day of January, 1999.

Approved as to form:
BEEWMLGAUFIN TOMSIC & SAVAGE

frfo^

z. Tomsic
Counsel for Defendants
Date

N:\15556\1\KAC\JUDGMENT.PLD

-3-
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and
MWT CORPORATION, a Utah corporation,

SPECIAL VERDICT FORM
REGARDING PUNITIVE
DAMAGES

Plaintiffs,
Case No. 900901064CV

vs.

WILEY, REIN & FIELDING, a professional
law partnership, and RICHARD E. WILEY,

Judge Glenn K. Iwasaki

Defendants.

Now that you have determined that the plaintiffs are entitled to recover punitive damages
from the defendants Richard E. Wiley and Wiley, Rem & Fielding, state the amount of punitive
damages in accordance with the Court's instructions you award in favor of each of the following
plaintiffs and against each of the defendants. The amounts you fill in in the questions below
should not be duplicative. In other words, you should separately state the amount of punitive
damages against each defendant and in favor of each plaintiff. Six members of the jury may find
and return a verdict. At least six jurors must agree to the answers listed below. As soon as six
or more of you have agreed on me answers to the amounts below and you have filled in those

answers on the form, have the verdict signed and dated by your foreperson and notify the bailiff
that you have done so.

State the amount of punitive damages that you award separately against Richard E. Wiley
for the following plaintiff:
MWT Corporation

$

/£~dt06Q

State the amount of punitive damages that you award separately against Wiley, Rein &
Fielding for the following plaintiffs:
Jo-Ann W. Kilpatrick

$

" ° "~

Joseph C. Lee

$

^ 0 ~

Sidney W. Foulger

$

~0~

George L. Gonzales

$

- 0-

MWT Corporation

$

- ° '

DATED this / V

day of December, 1998.

^/.4A»g^
Foreperson

-2-
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
JO-ANN W. KDLPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT IC PRATT,
MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and
MWT CORPORATION, a Utah corporation,
Plaintiffs,

SPECIAL VERDICT FORM

Case No. 900901064CV
Judge Glenn K. Iwasaki

vs.
WILEY, REIN & FIELDING, a professional law
partnership, and RICHARD E. WILEY,
Defendants.
MEMBERS OF THE JURY:
Please answer the following questions from a preponderance of the evidence, unless you are
instructed to do otherwise. If youfindthe evidence preponderates in favor of the issue presented,
answer "Yes." If you find the evidence is so equally balanced that you cannot determine a
preponderance of the evidence, or if you find that the evidence preponderates against the issue
presented, answer "No." Also, any damages assessed must be proven by a preponderance of the
evidence.
Six members of the jury mayfindand return a verdict. At least six jurors must agree on the
answer to each question, but it need not be the same six on each question. As soon as six or more
of you have agreed on the answers to the questions below and you havefilledin those answers on
the form, have the verdict signed and dated by your foreperson and notify the bailiflf that you have
done so.

20429

Issues Regarding Liability
1.

With regard to each of the plaintiffs listed below, do you find, by a preponderance of

the evidence, that the plaintiflFhad an attorney-client relationship with the defendant Wiley, Rein &
Fielding? If youfindthat the plaintiff had an attorney-client relationship with defendant Wiley, Rein
& Fielding, answer the question tcYes." If you find the plaintiff did not have an attorney-client
relationship with defendant Wiley, Rein & Fielding, answer the question "No."
Yes

ANSWER:
Jo-Ann W. Kilpatrick

X

Joseph C. Lee

X

Nfi

Sidney W. Foulger

X

George L. Gonzales
David B. Lee
Marilyn D. Lee
Clayton F. Foulger

X

Bryant F. Foulger
Brent K. Pratt
MWT Corporation

X

Mountain West Television Company

(Defendant Wiley, Rein & Fielding does not dispute that it had an attorney-client relationship
with plaintiff Mountain West Television Company from the spring of 1981 through November 20,
1986.)
2.

Answer this question only with respect to those plaintiffs for whom you answered

'Yes" in Question No. 1 above. Do not answer this question with respect to any plaintiff for whom

20430
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you answered "No" in Question No. 1 above.
For each plaintifl; if any, for whom you answered ccYes" in Question No. 1 above (including
Mountain West Television Company), do you find, by a preponderance of the evidence, that the
defendant Wiley, Rein & Fielding breached itsfiduciaryduties to such plaintiff? Mark your answer,
either "Yes" or "No":
Yes

ANSWER:

Nfi

A
X
_A_

Jo-Ann W. Kilpatrick
Joseph C. Lee
Sidney W. Foulger
George L. Gonzales

Clayton F. Foulger

-XJLX

Bryant F. Foulger

X

Brent K. Pratt

K

MWT Corporation

X

David B. Lee
Marilyn D. Lee

X

Mountain West Television Company
3.

Answer this question only with respect to thos<5 plaintiffs for whom you answered

°Yes" in Question No. 2 above. Do not answer this question with respect to any plaintiff for whom
you answered "No" in Question No. 2 above.
For each plaintiff^ if any, for whom you answered "Yes" in Question No. 2 above, do you
find, by a preponderance of the evidence, that the defendant Wiley, Rein & Fielding's breaches of
fiduciary duties actually and proximately caused such plaintiff injury and damage? Mark your answer,

-3-
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either "Yes" or "No":
ANSWER:

Yss_

Jo-Ann W. Kilpatrick

J^
X
X

Joseph C. Lee
Sidney W. Foulger

_JL_
K

George L. Gonzales
David B. Lee
Marilyn D. Lee

X

Clayton F. Foulger
Bryant F. Foulger

X
X

Brent K. Pratt

A

MWT Corporation

X

Mountain West Television Company
4.

Ma

^

^

Answer this question with respect to all plaintiffs listed below regardless of your

answers to Questions 1-3 above.
With regard to each of the plaintiffs listed below, do you find, by a preponderance of the
evidence, that the plaintiff had an attorney-client relationship with the defendant Richard E. Wiley?
If you find that the plaintiff had an attorney-client relationship with defendant Richard E. Wiley,
answer the question ccYes." If you find the plaintiff did not have an attorney-client relationship with
defendant Richard E. Wiley, answer the question "No."
ANSWER:

Ygs_

NQ

Jo-Ann W. Kilpatrick

X

Joseph C. Lee

A

-4-
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Sidney W. Foulger

)(

George L. Gonzales

A.

David B. Lee

X

Marilyn D. Lee

K

Clayton F. Foulger

A

Bryant F. Foulger

/\

Brent K. Pratt

A

MWT Corporation

X

A

Mountain West Television Company
5.

Answer this question only with respect to those plaintiffs for whom you answered

"Yes" in Question No. 4 above. Do not answer this question with respect to any plaintiff for whom
you answered ,7No" in Question No. 4 above.
For each plaintiff) if any, for whom you answered <cYes" in Question No. 4 above, do you
find, by a preponderance of the evidence, that the defendant Richard E. Wiley breached his fiduciary
duties as a lawyer to such plaintiff? Mark your answer, either "Yes" or <cNo":
ANSWER:

Yes.

Na

Jo-Ann W. Kilpatrick
Joseph C. Lee
Sidney W. Foulger
George L. Gonzales
David B. Lee
Marilyn D. Lee

20433

Clayton F. Foulger
Bryant F. Foulger
Brent K. Pratt
MWT Corporation

/\

Mountain West Television Company
6.

Answer this question only with respect to those plaintiffs for whom you answered

'Yes" in Question No. 5 above. Do not answer this question with respect to any plaintiff for whom
you answered "No" in Question No. 5 above.
For each plaintiff if any, for whom you answered 'Yes" in Question No. 5 above, do you
find, by a preponderance of the evidence, that the defendant Richard E. Wiley's breaches of fiduciary
duties actually and proximately caused such plaintiff injury and damage? Mark your answer, either
'Yes" or "No":
ANSWER:

Yes.

No

Jo-Ann W. Kilpatrick
Joseph C. Lee
Sidney W. Foulger
George L. Gonzales
David B. Lee
Marilyn D. Lee
Clayton F. Foulger
Bryant F. Foulger
Brent K. Pratt
MWT Corporation

/ \

Mountain West Television Company

-6-
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Issues Regarding ppmjiges
7.

Answer this Question 7a-d only if your answer to Question 3 and/or 6 is ccYes," and

only with respect to each plaintiff for whom you answered <cYes" in Question 3 and/or 6. For
purposes of all of this Question 7a-d, do not subtract any amounts due to the apportionments of fault
to the plaintiffs, if any, pursuant to your answers to Questions 8-18, below.
a.

State the amount of damages, if any, sustained by the following plaintiffs attributable
to their alleged lost ownership interest in Channel 13. (Note: In your answer to this
Question 7.a., state the amount, if any, for Mountain West Television Company OR
the amount, if any, for the four individual partners of Mountain West Television
Company, hut not for both Mountain West Television Company AND its four
partners.)
ANSWER:

b.

Mountain West Television Company $
Jo-Ann W. Kilpatrick

$

IflC^,^

Joseph C. Lee

$

7 ^ / ^

Sidney W. Foulger

$ $9

^ILjQdO

GeorgeL. Gonzales

$ /,

1,^^060

State the amount of damages, if any, sustained by the following plaintiffs attributable
to their alleged lost cash distributions (stream of income)fromChannel 13. (Note:
In your answer to this Question 7.b., state the amount, if any, for Mountain West
Television Company OR the amount, if any, for the four individual partners of
Mountain West Television Company, but not for both Mountain West Television
Company AND its four partners.)
ANSWER:

Mountain West Television Company $
Jo-Ann W. Kilpatrick

-7-
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c.

Joseph C. Lee

$

*2, ?/£, 600

Sidney W. Foulger

$

2,/7Mflg

George L. Gonzales

$

ity

tM

State the amount of damages, if any, sustained by the following plaintiffs attributable
to their alleged lost employment income.
ANSWER:

JosephC. Lee

$

2$b,l>*1

Jo-Ann W. Kilpatrick $

£7tl*>6

Sidney W. Foulger
d.

$

/ 79, 2 'V

State the amount of damages, if any, sustained by the following plaintiffs attributable
to the alleged "cash call."
ANSWER:

Jo-Ann W. Kilpatrick

$

Joseph C. Lee

$

Sidney W. Foulger

$

George L. Gonzales

$

David B.Lee

$

Marilyn D. Lee

$

Clayton F. Foulger

$

Bryant F. Foulger

$

Brent K. Pratt

$

MWT Corporation

$

/ *^

*dv

Issues Regarding Apportionment of Fault
For purposes of Questions 8-18, you must consider the percentage of each plaintiffs' total
damages, if any, that was actually and proximately caused by each of the defendants, and the
percentage, if any, that was actually and proximately caused by each particular plaintiff as indicated

-8-
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in the specific questions below.
8.

If you have found that plaintiflf Joseph C. Lee has sustained any damages pursuant to

Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiflf Joseph C. Lee's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer "Yes" with respect to Joseph C. Lee on
Question No. 3, then you must write in 'X)" for Wiley, Rein & Fielding. If you did not answer
tc

Yes" with respect to Joseph C. Lee on Question No. 6, then you must write in "0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiflf Joseph C. Lee

20 %

Defendant Richard E. Wiley

o %

Defendant Wiley, Rein & Fielding

_J±_%
TOTAL = 100%

9.

If you have found that plaintiflf Jo-Ann W. Kilpatrick has sustained any damages

pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiflf Jo-Ann W. Kilpatrick's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer <cYes" with respect to Jo-Ann W. Kilpatrick on
Question No. 3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer
4C

Yes" with respect to Jo-Ann W. Kilpatrick on Question No. 6, then you must write in "0"

for Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiflf Jo-Ann W. Kilpatrick

20 %

Defendant Richard E. Wiley

o %

Defendant Wiley, Rein & Fielding

$0 %
TOTAL = 100%

-9-
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10.

If you have found that plaintiff George L. Gonzales has sustained any damages

pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff George L. Gonzales'
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer "Yes" with respect to George L. Gonzales on
Question No. 3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer
cc

Yes" with respect to George L. Gonzales on Question No. 6, then you must write in "0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff George L Gonzales

%o %

Defendant Richard E. Wiley

o %

Defendant Wiley, Rein & Fielding

gQ %
TOTAL

11.

= 100%

If you have found that plaintiff Sidney W. Foulger has sustained any damages

pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Sidney W. Foulger* s
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer <cYes" with respect to Sidney W. Foulger on
Question No. 3, then you must write in *X)M for Wiley, Rein & Fielding. If you did not answer
'Yes" with respect to Sidney W. Foulger on Question No. 6, then you must write in "0" for
Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff Sidney W. Foulger

2o

Defendant Richard E. Wiley

%

O %

Defendant Wiley, Rein & Fielding

So %
TOTAL

-10-
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12.

If you have found that plaintiff David B. Lee has sustained any damages pursuant to

Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff David B. Lee's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer 'Yes" with respect to David C. Lee on Question
No. 3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer "Yes"
with respect to David B. Lee on Question No. 6, then you must write in "0" for Richard E.
Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff David B. Lee

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL = 100%

13.

If you have found that plaintiff Marilyn D. Lee has sustained any damages pursuant

to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Marilyn D. Lee's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer 4CYes" with respect to Marilyn D. Lee on
Question No. 3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer
"Yes" with respect to David B. Lee on Question No. 6, then you must write in "0" for
Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff Marilyn D. Lee

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL = 100%

.11.
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14.

If you have found that plaintiff Clayton F. Foulger has any sustained damages pursuant

Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Clayton F. Foulger's
damages to total 100%, what percentage of fault is attributable to the following individuals
and entity? If you did not answer <cYes" with respect to Clayton F. Foulger on Question No.
3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer tcYes" with
respect to Clayton F. Foulger on Question No. 6, then you must write in "0" for Richard E.
Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff Clayton F. Foulger

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL

15.

= 100%

If you have found that plaintiff Bryant F. Foulger has sustained any damages pursuant

Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Bryant F. Foulger's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer ccYes" with respect to Bryant F. Foulger on
Question No. 3, then you must write in 4<0" for Wiley, Rein & Fielding. If you did not answer
'Yes" with respect to Bryant F. Foulger on Question No. 6, then you must write in "0" for
Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff Bryant F. Foulger

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL

= 100%
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16.

If you have found that plaintiff Brent KL Pratt has sustained any damages pursuant to

Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Brent K. Pratt's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer "Yes" with respect to Brent K. Pratt on
Question No. 3, then you must write in "0" for Wiley, Rein & Fielding. If you did not answer
cc

Yes" with respect to Brent K. Pratt on Question No. 6, then you must write in "0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff Brent K. Pratt

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL = 100%

17.

If you have found that plaintiff Mountain West Television Company has sustained any

damages pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Mountain West
Television Company's damages to total 100%, what percentage of that fault is attributable to
the following individual and entities? If you did not answer <cYes" with respect to Mountain
West Television Company on Question No. 3, then you must write in "0" for Wiley, Rein &
Fielding. If you did not answer 'Yes" with respect to Mountain West Television Company
on Question No. 6, then you must write in "0" for Richard E. Wiley. Otherwise, please
answer as you feel is appropriate.
Plaintiff Mountain West Television Co

%

Defendant Richard E. Wiley

%

Defendant Wiley, Rein & Fielding

%
TOTAL = 100%
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18.

If you have found that plaintiff MWT Corporation has sustained any damages pursuant

to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff MWT Corporation's
damages to total 100%, what percentage of that fault is attributable to the following
individual and entities? If you did not answer '"Yes" with respect to MWT Corporation on
Question No. 3, then you must write in *W for Wiley, Rein & Fielding. If you did not answer
cc

Yes" with respect to MWT Corporation on Question No. 6, then you must write in "0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.
Plaintiff MWT Corporation

g %

Defendant Richard E. Wiley

Sj_%

Defendant Wiley, Rein & Fielding

s* 0 %
TOTAL = 100%

Issues Regarding Punitive Damages
19.

As to each plaintiff for whom you answered 'Yes" in Question 3 above, and for whom

you awarded damages in Question 7a-d above, do youfindby clear and convincing evidence that any
such plaintiff is entitled to recover punitive damages from defendant Wiley, Rein & Fielding? (Do
not answer this question with respect to any plaintiff for whom you did not answer 6CYes" in Question
No. 3, or for whom you did not award damages in Question 7a-d.)
Mountain West Television Company

Yes

No

Jo-Ann W. Kilpatrick

Yes X

No

Joseph C. Lee

Yes

\

No

Sidney W. Foulger

Yes

*

No

George L. Gonzales

Yes X

No

David B. Lee

Yes

No

Marilyn D. Lee

Yes

No

Clayton F. Foulger

Yes

No

20442
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20.

Bryant F. Foulger

Yes_

No

Brent K. Pratt

Yes_

No

MWT Corporation

Yes_j / _

No

As to each plaintiff for whom you answered <cYes" in Question 6 above, and for

whom you awarded damages in Question 7a-d above, do you find by clear and convincing evidence
that any such plaintiff is entitled to recover punitive damages from defendant Richard E. Wiley? (Do
not answer this question with respect to any plaintiff for whom you did not answer 4CYes" in Question
No. 6, or for whom you did not award damages in Question 7a-d.)
Mountain West Television Company

Yes

No

Jo-Ann W. Kilpatrick

Yes

No

Joseph C. Lee

Yes

No

Sidney W. Foulger

Yes

No

George L. Gonzales

Yes

No

David B. Lee

Yes

No

Marilyn D. Lee

Yes

No

Clayton F. Foulger

Yes

No

Bryant F. Foulger

Yes

No

Brent K. Pratt

Yes

No

MWT Corporation

Yes i/

No

DATED this / /

day of December, 1998.

t^Ly*^ / . JLSJ MXMt'V'

Foreperson
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REED L. MARTINEAU (A2106)
REX E. MADSEN (A2052)
RICHARD A. VAN WAGONER (A4690)
KEITH A. CALL (A6708)
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Plaintiffs
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000
Telecopy:
(801) 363-0400

FILED DISTRICT COURT
Third Judicial District

'6 2 61999
SAjJlAKECquftTY
By

Sr^S
DaputyCtoric

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and MWT CORPORATION, a Utah
corporation,
Plaintiffs,

ORDER DENYING DEFENDANTS'
POST-TRIAL MOTIONS

Case No. 900901064CV

vs.
Judge Glenn K. Iwasaki
WILEY, REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY,
Defendants.

The Motion of defendant Wiley, Rein & Fielding for Judgment
Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur, and defendant
Richard E. Wiley's Motion for Judgment Notwithstanding the Verdict,
for Partial Judgments Notwithstanding the Verdict and for a New

21238

Trial or Remittitur, and Defendants' Motion to Supplement the
Record came on for hearing before the Court on July 1, 1999, at
8:30 a.m., the Honorable Glenn K. Iwasaki presiding.

Plaintiffs

were represented by Reed L. Martineau, Rex E. Madsen, Richard A.
Van Wagoner and Keith A. Call of the law firm of Snow, Christensen
& Martineau, and defendants were represented by Daniel L. Berman,
Peggy A. Tomsic and David P. Williams of the law firm of Berman
Gaufin Tomsic Savage & Campbell.

The Court, having reviewed the

memoranda and exhibits submitted by the parties, and having heard
oral argument regarding defendants' motions, and having issued its
Memorandum Decision on August 13, 1999, and good cause appearing,
IT IS HEREBY ORDERED AS FOLLOWS:
1.

Defendant Wiley, Rein & Fielding's Motion for Judgment

Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur is hereby denied;
2.

Defendant Richard E. Wiley's Motion for Judgment Not-

withstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial is hereby denied; and
3.
denied.

Defendants' Motion to Supplement the Record is hereby
^

DATED this Cj&

%/£
day of August, 1999.

-2-

21239

Approved as to form:
BERMAN GAUFIN TOMSIC SAVAGE & CAMPBELL

R.

C

7l0ftfe&.

Daniel L. Berman
Pe
9£fy A - Tomsic
David P. Williams
Attorneys for Defendants
Date
Sfoff<re

N:\lSSS6\l\RLM\POST-TRI.ORl

-3-

Certificate of Service
Gloriann Egan states:
That she is employed in the law offices of Snow, Christensen
& Martineau, attorneys for plaintiffs herein,- that she served the
attached proposed ORDER DENYING DEFENDANTS 1

POST-TRIAL MOTIONS,

Case No. 900901064CV, Third Judicial District Court, Salt Lake
County, State of Utah, upon the following parties by placing a true
and correct copy thereof in an envelope to:
Mr, Daniel L. Berman
Ms. Peggy A. Tomsic
Mr. David P. Williams
Berman Gaufin Tomsic Savage & Campbell
50 South Main, Suite 1250
Salt Lake City, Utah 84144
Attorneys for Defendants
and causing the same to be
i)<f^

mailed first class, postage pre-paid,

•

hand delivered,

on the

2 '

day of August, 1999.

Gloriann Egan
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF f U g f l n W W 0 R T
—

Third Judicial District

AUG 1 3 1999

JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID
B. LEE, MARILYN D. LEE, SIDNEY
W. FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general
partnership, and MWT
CORPORATION, a Utah corporation,

Deputy Citrk

MEMORANDUM DECISION
Case No. 900901064CV
Honorable GLENN K. IWASAKI

Plaintiff,
Court Clerk: Janet Banks
vs.
August 12, 1999
WILEY REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY.

Defendant.
The above-entitled matter comes before the Court pursuant to
(1) Defendant Wiley Rein & Fielding's ("WR&F") Motion for Judgment
Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur,

(2) Defendant

Richard E. Wiley's ("Wiley") Motion for Judgment Notwithstanding
the Verdict, for Partial Judgments Notwithstanding the Verdict and
for New Trial, (3) Defendants' Motion to Supplement the Record, (4)
Plaintiff's

Motion

to

Strike

or

in

the Alternative

to Tax

Defendants' Itemized and Verified Cost Bill, and (5) Plaintiffs'
Motion for Rule 54(d).

The Court heard oral argument with respect

to these motion on July 1, 1999,

Following the hearing, the

KILPATRICK V. WR&F
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MEMORANDUM DECISION

matters were taken under advisement.
The Court having now considered the motions, memoranda, as
well as the applicable statutory and case law, hereby enters the
following ruling.
1.

WR&F' s Motion for Judgment Notwithstanding the Verdict; for
Partial Judgments Notwithstanding the Verdict and for a New
Trial or Remittitur
With this motion, WR&F argues the following: (1) the Court

committed error in instructing the jury that WR&F had an attorneyclient relationship with the plaintiff/limited partners of MWT,
Ltd. from the date of conversion through the cash call; (2) WR&F is
entitled to partial JNOV on each of the jury's damage awards; (3)
under Utah's comparative fault statute-§78-27-37 Utah Code Ann-WR&F
was entitled to have the comparative fault of all plaintiffs and
all defendants allocated; (4) WR&F is entitled to a new trial on
the ground the jury's award of $22,800,000 in ownership and cash
distribution damage was based on insufficient evidence and was
excessive

or alternatively, WR&F

is entitled

to a remittitur

reducing the jury's damage award to a range between $2-5 million;
(5) the Court's

instructions

to the jury and the

failure to

instruct on the law erroneously and insufficiently advised the jury
and misled them resulting in prejudice to WR&F, entitling defendant
to a new

trial;

(6) WR&F is entitled

to a partial

judgment

notwithstanding the verdict on the plaintiffs' claim for breach of

Page 3
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the duty of confidentiality as there was not sufficient evidence to
submit that claim to the jury; and (7) the Court's admission of
plaintiffs' exhibits relating to the indemnity agreement between
defendants and Allstate is clear error in law commanding a new
trial.
Plaintiffs

oppose

the

motion

arguing

(1)

the

Court's

instruction and partial directed verdict that WR&F had an attorneyclient relationship with the plaintiffs/limited partners of MWT,
Ltd. from the date of conversion to the cash call were correct
pursuant to Maraulies v. Unchurch, 696 P.2d 1195 (Utah 1985), (2)
Schutz provided a more than adequate basis for the damage awards
and the jury clearly did not derive its award amounts based on
speculation, (3) the Court properly concluded that the jury should
not compare the fault of each plaintiff 11 different times to
determine the damages recoverable by each plaintiff, (4) all the
verdicts were well within the range of evidence and should be
upheld, (5) all instructions correctly reflected the current state
of the law and accordingly, no prejudice was sustained by the
defendant, and (6) based upon the testimony of Lee and Kilpatrick,
it can easily be said the resulting advice of Wood and Quale
indicated defendant misused information provided to them to the
detriment

of

plaintiffs,

confidentiality.

accordingly

Finally,

with

breaching

respect

to

the
the

duty

of

indemnity

01001
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agreements,

plaintiffs

argue

MEMORANDUM DECISION

they

demonstrated

the

control

Northstar and Allstate had over WR&F at the time of the sale and
accordingly, their admission was proper.
A.

Applicable Standards
1.

Judgment Notwithstanding the Verdict.

"A . . • judgment n.o.v. [is] justified only if, after looking
at the evidence and all reasonable inferences in a light most
favorable to the non-moving party, xthe trial court concludes that
there is no competent evidence which would support a verdict in his
favor.'" Cornia

v. Wilcox, 898

P.2d

1379, 1383

(Utah

1995);

Braithwaite v. West Valley Citv Corp, 921 P.2d 997, 999
1996); Gold Standard, Inc. v. Gettv Oil Co.,

(Utah

915 P.2d 1060, 1066

(Utah 1996).
2.

New Trial

"[A] trial judge may properly grant a new trial under Rule
59(a) (6) when he or she can reasonably conclude that the verdict is
clearly

against

the weight of the evidence or that

there is

insufficient evidence to justify the verdict . . .." Crookston v.
Fire

Ins. Exchange, 817 P.2d 789, 799 n.9

(Utah 1991).

"To

demonstrate that the evidence is insufficient to support the jury
verdict, the one challenging the verdict must marshal the evidence
in support of the verdict and then demonstrate that the evidence is
insufficient

when

viewed

in the

light most

favorable

to the

KILPATRICK V. WR&F

verdict."
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Id.
3.

Remittitur

The standard for granting a remittitur is whether the jury
award is so excessive as to shock the conscience of the court.
Dixon v. Prothro, 840 P.2d 491, 493 (Kan. 1992).
Turning
partial

first

directed

to

the

verdict

Court's
that

peremptory

WR&F

had

instruction and

an

attorney-client

relationship with the plaintiff/limited partners of MWT, Ltd. from
the date of conversion through the cash call, after reviewing the
record as well as the applicable case law the Court is persuaded
such was wholly appropriate for the reasons set forth in its August
20, 1998 Memorandum Decision.

Moreover, in light of the fact that

the jury awarded no damages to David Lee, Marilyn Lee, Clayton
Foulger, Bryant Foulger or Brent Pratt, it appears this instruction
had little if any effect on the jury's decision to award damages.
With respect to the jury's award of damages, after looking at
all the evidence and drawing all reasonable inferences in a light
most favorable to the non-moving party, the Court cannot say there
was no competent evidence to support the verdict in plaintiffs'
favor.

Indeed, Schutz' analysis and resulting testimony were

accurate under the applicable case law and provided a more than
adequate basis upon which the jury could have reached its verdicts.
Next,

on

the

issue

of

comparative

fault,

the

Court

is
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convinced its conclusion, not allowing the jury to compare the
fault of all plaintiffs and all defendants, is clearly supported by
the plain language of the statute as well as the applicable case
law.

Accordingly, a new trial is not appropriate with respect to

this issue.
As to the jury's award of $22,8000,000, the Court is not
persuaded such is clearly against the weight of the evidence or
that

there was

insufficient

evidence

to justify

the verdict.

Indeed, the damage evidence in this case, including the Frazier,
Gross & Kadelc, Barry Wood, CPL and Northstar analyses, as well as
Schutz's reports and testimony, more than adequately support the
verdicts which were all well within the range of evidence.
With respect to the Court's instructions to the jury, a review
of the record in this matter demonstrates that the instructions, as
given, set forth the applicable law. Additionally, on the issue of
waiver and estoppel, these concepts were given in substance.
Focusing on the duty of confidentiality, both Joseph Lee and
Jo-Ann

Kilpatrick

testified

that

they

provided

confidential

information to the defendants. Moreover, according to the evidence
at trial, Lee sent letters to Wood regarding the partner's limited
financial resources and Wood sent those letters to Quale.

In sum,

viewing the evidence in the light most favorable to plaintiffs, it
can easily be said that the resulting advice of Wood and Quale
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indicated defendant misused this information to the detriment of
plaintiffs.
Finally, after once again reviewing defendants' argument on
the issue of the indemnity agreements, the Court concludes that
such demonstrated the control Northstar and Allstate had over WR&F
at the time of the sale and accordingly, their admission was proper
for the limited purposes delineated by the Court.
Based

upon

the

forgoing,

WR&F's

Motion

for

Judgment

Notwithstanding the Verdict; for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur, is denied.
2.

Richard E. Wiley's Motion for Judgment Notwithstanding
the Verdict, for Partial Judgments Notwithstanding the
Verdict and for a New Trial

With this motion, Wiley argues the following: (1) there is
insufficient
individually,

evidence
had

an

to

sustain

attorney-client

a

finding

that

relationship

Wiley,

with

the

plaintiff, MWT Corp.; (2) there is insufficient evidence to sustain
the jury's award of compensatory damages against Wiley in favor of
the plaintiff, MWT Corp.; (3) because of the insufficiency of this
evidence, there is no basis for any award of punitive damages; (4)
there is insufficient evidence to sustain the jury's award of
punitive damages against Wiley; and (5) in any event, the punitive
damages award was excessive.
Plaintiffs oppose the motion arguing the evidence shows that
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Wiley and his firm represented MWT, Ltd. and Northstar at all
relevant times.

Moreover, with respect to the jury's award of

compensatory damages, plaintiffs assert this award, based on the
cash call that defendant improperly issued to plaintiff on behalf
of MWT Ltd. and Northstar, was more than adequately supported by
the evidence in the record.

Furthermore, argue plaintiffs, since

the compensatory damages were appropriate, there is a sufficient
basis for the jury's award of punitive damages.
respect

to the

award

of punitive

Indeed, with

damages, it is plaintiffs'

position there is an abundance of evidence on the part of Wiley
with respect to wilful misconduct and in fact, this has already
been considered and ruled upon by this Court.

Finally, as to the

issue of the amount of the award, plaintiffs assert that such was
well within the allowed range under Utah case law.

Moreover, when

all other relative factors are considered the damage amount was
appropriate.
After reviewing the evidence and all reasonable inferences in
a light most favorable to the plaintiffs, the Court concludes there
was sufficient competent evidence which demonstrates that either an
express or implied attorney-client relationship existed between
Wiley and MWT Corp. at all relevant times.
With respect to the compensatory damages awarded by the jury,
such

were

derived

from

the

cash

call

defendants

issued

to
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plaintiffs on behalf of MWT Ltd. and Northstar.

Further, based

upon the evidence in the record as well as the November 12, 1998
ruling

of

this Court

with

respect

to defendants' statute of

limitations argument, the jury's award was wholly appropriate.
This having been said, the Court further concludes there was a
sufficient basis for the jury's award of punitive damages against
Wiley.
Turning to the actual amount of punitive damages awarded, the
evidence

in the record, again when viewed

in the light most

favorable to the plaintiffs, clearly and convincingly establishes
the Wiley

wilfully,

rights of MWT Corp.

knowingly, and recklessly disregarded

the

Moreover, the jury's punitive damage award of

$150,000 is well within the acceptable limits for punitive damages
as set forth under the applicable case law.
other

relevant

factors

are

considered

the

Further, when all
damage

amount

was

appropriate.
Based

upon

the

forgoing,

Wiley's

Motion

for

Judgment

Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for New Trial is denied.
3.

Defendants' Motion to Supplement the Record

With this motion, defendants ask this Court pursuant to Rule
4-2-1(1) (A) of the code of Judicial Administration, to approve and
designate Ms. Tomsic's affidavit as the official

supplemental

KILPATRICK V. WR&F
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record of the November 23, 1998 and December 4, 1998 hearings.
Plaintiffs oppose this motion arguing the parties were aware,
or at least should have been aware, the proceedings on these dates
were not being recorded. Moreover, assert plaintiffs, Ms. Tomsic's
affidavit is incomplete and inaccurate.
Based upon the Court's recollection of events, it was clearly
understood by the parties that these would be informal proceedings
which were merely to provide guidance to the Court and the parties
as both worked through the process of preparing jury instructions.
Moreover, all parties understood they would be, and were, provided
the opportunity at a later date to state their objections and
arguments relating to the jury instructions on the record before a
court reporter. Finally, in light of the wide disagreement between
the parties with respect to the alleged content of the record, the
Court does not find supplementing with Ms. Tomsic's affidavit would
be in the best interests of justice.

Accordingly, the motion is

denied.
4.

Plaintiffs' Motion to Strike, or in the Alternative to
Tax Defendants' Itemized and Verified Cost Bill.

With this motion, plaintiffs seek an order from this Court
striking defendants' itemized and verified cost bill.

The grounds

for this request are that defendants are not the prevailing parties
and

therefore, not entitled

54(d)(1).

Alternatively,

to their

plaintiffs

costs pursuant
move

this

Court

to Rule
to

tax

KILPATRICK V. WR&F
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defendants' cost bill and reduce the costs claimed by defendants on
the basis that the transcript fees and fees for exemplification and
copying are contrary to law.
Defendants oppose the motion arguing they are the prevailing
parties with regard to over half of the plaintiffs.

Moreover,

argue defendants, they are entitled to the costs of photocopying
and exemplification charges as such were necessary for the defense
of the case.

Finally, with respect to transcript fees, defendants

note that plaintiffs include such costs in their bill of costs and
accordingly, cannot now claim defendants are not entitled to the
same consideration.
The

determination

of

who

is

the

prevailing

party

is

complicated in cases involving multiple parties. Accordingly, the
Utah Court of Appeals has emphasized "the need for a flexible and
reasoned approach deciding . . . who actually is the prevailing
party.'" Mountain States Broadcasting Co. v. Neale, 783 P.2d 551,
556 (Ct. App. 1989) . On the basis of such an approach, the Court in
Mountain States Broadcasting concluded that under the circumstances
of that case, "the party in whose favor the

*net' judgment is

entered must be considered the ^prevailing party' and is entitled
to an award of its fees."

Id.

Applying such an approach in this case, plaintiffs are the
"net winners."

Indeed, the jury in this case found that WR&F

KILPATRICK V. WR&F
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breached its fiduciary duties owing to each plaintiff and as a
result, they are entitled to the recovery of money damages of $19
million from WR&F and Wiley.

Of this, each individual plaintiff

will recover a portion either individually and/or as shareholders
of MWT Corporation.

Accordingly, plaintiffs were the prevailing

parties and as such they are entitled to their costs under Rule
54(d) . As a result of this finding, Defendants' Cost Memorandum is
stricken.
Further, after reviewing

Plaintiffs' [verified] Rule 54(d)

Memorandum of Costs and Necessary Disbursements and given the lack
of any opposition, the Court finds such costs were reasonable under
the circumstances and accordingly, awards $25,324.61 to plaintiffs
for costs and disbursements.
DATED this

of August, 1999.
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Plaintiffs,

vs.
WILEY, REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY
Defendant,

The above-entitled matter comes before the Court pursuant to
Plaintiffs' Motion for Partial Directed Verdict.
oral

argument

with

respect

to

this motion

at

The Court heard
the

close of

defendants' case in chief on December 1, 1998. Following argument,
the matter was taken under advisement.
The Court having now considered the motion and the arguments
of counsel, hereby enters the following ruling.
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Standard Required for a Directed Verdict.
"Under Utah law, a party who moves for a directed verdict has

the very difficult burden of showing no evidence exists that raises
a question of material fact." Alta
Mechanical
Kleinert

Service,
v.

Health

Strategies,

Inc.

v. CCI

930 P.2d 280, 283 (Utah Ct. App. 1996) (citing

Kimball

Elevator

Co.,

905 P.2d 297, 299 (Utah App.

1995) (stating, in motion for directed verdict, "where there is any
evidence that raises a question of material fact, no matter how
improbable the evidence may appear, judgment as a matter of law is
improper" (emphasis added)), cert,
1996).
the

denied,

913 P.2d 749 (Utah

A directed verdict is justified only if, after looking at

evidence

and

all

reasonable

inferences

in a light

most

favorable to the nonmoving party, the Court concludes there is no
competent evidence which would support a verdict in plaintiffs'
favor.

DeBry v.

Cascade

Enterprises,

1994) (citations omitted).

879 P.2d 1353, 1359 (Utah

A directed verdict is not appropriate

if after reviewing the evidence, the Court finds there is doubt as
to whether reasonable minds might arrive at different conclusions.
Winess

v. M.J.

Conoco Distributors,

Inc.,

593 P.2d 1303, 1304 (Utah

1979) (citations omitted.)
2.

Express A t t o r n e y - C l i e n t R e l a t i o n s h i p
After reviewing the evidence in the record, and drawing all

reasonable inferences in the light most favorable to defendants,

xOCJ O
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the Court concludes as a matter of law that at all relevant times
WRF

had

an

attorney-client

relationship

with

Mountain

West

Television Company, a Utah general partnership.

Indeed, such- has

been

respect

conceded

by

attorney-client

defendants.

relationship

However, with
beyond

that

with

to any

Mountain

West

Television Company-, there remain disputed issues of fact which
preclude the entry of a directed verdict at this time.
3.

Implied Attorney-Client Relationship.
While

the

Court

concedes

the

general

rule

is

that

representation of a limited partnership does not itself require
allegiance to the interests of the limited partners, the exception
set forth in Margulies

v.

Upchurch,

clearly applies in the instant case.
the Utah Supreme Court in

696 P.2d 1195 (Utah 1985),
Specifically, as stated by

Margulies:

If the limited partners stand to gain nothing
more from the attorney's representation of the
limited partnership than the incidental gain
which will accrue to them as partners, and not
in
their
individual
capacities,
no
attorney-client
relationship
should
be
implied.
When,
however,
the
individual
interests of the limited partners are directly
involved, as they are here, there may be
sufficient grounds for implying the existence
of an attorney-client relationship.
696 P.2d at 1200-01 (emphasis added).
Indeed,

forgoing

any

possibility

that

the

statute

of

limitations has run, at the relevant period in time, the individual

1SG5S
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plaintiffs in this case stood to lose much more than any incidental
gain which would have accrued to them merely as a result of their
role as partners. At a minimum, they each had personal lability on
a cash call which, when combined, totaled over two million dollars.
Under these circumstances, the Court, is persuaded that as a matter
of law, the exception set for Margulies

applies to the plaintiffs

in this case.
4.

Breach
Based upon the evidence in the record, the Court is persuaded

sufficient evidence has been presented upon which a jury could
reasonably

conclude

that WRF and Wiley did not breach their

fiduciary duty to plaintiffs. Accordingly, a directed verdict with
respect to this issue is not appropriate.
DATED this

*^

day of December, 1998.
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Court Clerk: Janet Banks

Plaintiffs,

vs
WILEY, REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY

Defendant.

The above-entitled matter comes before the Court pursuant to
Defendants' Motions
Verdict.

for Directed Verdict

and Partial

Directed

The Court heard oral argument with respect to these

motions at the close of plaintiffs' case in chief on November 3,
1998.

Following argument, the matter was taken under advisement to

allow

time

for

plaintiffs

to

file

a

written

memorandum

in

opposition and defendants to submit any reply.
The

Court

having

now considered

the motions, memoranda,

exhibits attached thereto, and with the added benefit of oral
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argument hereby enters the following ruling.

1.

Standard Required for a Directed Verdict.
"Under Utah law, a party who moves for a directed verdict has

the very difficult burden of showing no evidence exists that raises
a question of material fact."
Mechanical

Service,

Kleinert

v.

Alta

Health

Strategies,

Inc.

v.

CCI

930 P.2d 280, 283 (Utah Ct. App. 1996) (citing

Kimball

Elevator

Co.,

905 P.2d 297, 299 (Utah App.

1995) (stating, in motion for directed verdict, "where there is any
evidence that raises a question of material fact, no matter how
improbable the evidence may appear, judgment as a matter of law is
improper"
1996).
the

(emphasis added)), cert,

denied,

913 P.2d 749 (Utah

A directed verdict is justified only if, after looking at

evidence

and

all

reasonable

inferences

in

a

light

most

favorable to the nonmoving party, the Court concludes there is no
competent evidence which would support a verdict in plaintiffs'
favor.

DeBry

v.

Cascade

Enterprises,

1994) (citations omitted).

879 P. 2d 1353, 1359 (Utah

A directed verdict is not appropriate

if after reviewing the evidence, the Court finds there is doubt as
to whether reasonable minds might arrive at different conclusions.
Winess

v. M.J.

Conoco Distributors,

Inc.,

593 P.2d 1303, 1304 (Utah

1979) (citations omitted.)
2.

Attorney-Client Relationship
Plaintiffs.

Between

Wiley

and

WRF

and

18377
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Express attorney-client relationship.

Although this Court has already determined that no express
attorney-client relationship existed following Wood's departure in
1987, in light of the evidence presented by plaintiffs, the Court
is persuaded there is a sufficient basis upon which the jury could
find the existence of an express attorney-client

relationship

between the plaintiffs and the firm, as well as Wiley himself, from
1981 up to the time Wood left WRF.

Specifically, in addition to

the fact that Wood, a member of the firm, represented Mountain West
Television—and according to testimony, the individual plaintiffs-the

record

indicates

that

Wiley

(1) billed

for

time

spent

representing plaintiffs' interests, (2) appeared for Mountain West
at the FCC hearings, and (3) routinely received documents that had
been created during the course of the firm's representation of the
plaintiffs.

Indeed,

there

is

evidence

which

indicates

Wood

attracted plaintiffs to himself and WRF by telling them of Wiley's
background as an extremely influential lawyer with the FCC who
formerly

chaired

the

Commission.

Moreover,

plaintiffs

have

testified they believed Wiley was personally representing their
interests.
B.

Implied attorney-client relationship.

In addition to the aforementioned, there is evidence in the
record indicating WRF and Wiley himself represented MWT, Ltd. from
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May 1988 (the date of conversion) through the cash call in 1991.
Furthermore, as the Court noted in its August 20, 1998 Memorandum
Decision,

in

partnership

certain
can

situations,

give

rise

representation

to

an

relationship with the limited partners.
Court in Margulies

v.

Upchurch,

implied

of

a

limited

attorney-client

Specifically, the Supreme

696 P.2d 1195 (Utah 1985) stated:

If the limited partners stand to gain nothing
more from the attorneyfs representation of the
limited partnership than the incidental gain
which will accrue to them as partners, and not
in
their
individual
capacities,
no
attorney-client
relationship
should
be
implied.
When,
however,
the
individual
interests of the limited partners are directly
involved, as they are here, there may be
sufficient grounds for implying the existence
of an attorney-client relationship.
696 P.2d at 1200-01 (emphasis added).
While it is indeed the general rule that representation of a
limited partnership does not of itself require allegiance to the
interests of the limited partners, the evidence presented thus far
supports a finding that this case fits the exception rather than
the

general

rule.

Specifically,

plaintiffs

have

presented

testimony and supporting documentation which indicates the partners
in this matter stood to lose much more then any incidental gain
which would have accrued to them merely as a result of their role
as partners.

Indeed, at a minimum, the evidence manifests the

possibility that each of them could be held personally liable on a

1897S
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cash call which, when combined, totaled over two million dollars.
Under these circumstances, there is sufficient support for the
determination that continued representation of MWT Ltd. gave rise
to an attorney-client relationship between Wiley, the firm and
plaintiffs.
C.

Duties to clients of the firm.

While it is true that the disciplinary rules do not provide a
basis for a civil action, they may "nonetheless be considered to
define the minimum level of professional conduct required of an
attorney, such that a violation of one of the [rules] is conclusive
evidence

of a breach

obligations."
D.C.

1989).

Avianca,
As

of

the attorney's

Inc.

v.

stated

Corriea,

by

Ronald

common

law

fiduciary

705 F.Supp. 666, 679 (D.
Mallen,

"[u]nlike

the

disciplinary rules regarding negligent conduct, those concerning
the fiduciary obligations commonly are cited by the courts in civil
damage

actions

to

determine

the propriety

conduct." Mallen & Smith, Legal Malpractice

of

the

attorney's

§ 14.4 at 238-239 (4th

ed. 1996) .
One such disciplinary rule applicable in this case is Rule
1.10 of the Rules of Professional Conduct which states

xv

[w]hile

lawyers are associated in a firm, none of them shall knowingly
represent a client when any of them practicing alone would be
prohibited from doing so by Rule [] 1.7."

As Professor Morris

18350
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testified, the concept enunciated by the Rule is not simply for
attorney discipline, but applies as a standard of conduct with
respect the fiduciary duties a law firm and each member of that
firm owe to a client.
In the case at bar, WRF was a collection of lawyers who shared
a common interest, namely the success of the general partnership.
Moreover, plaintiffs in this case have testified it was their
belief and intent that they were being represented not only by
Wood, but Wiley and indeed, the entire WRF firm.
A second rule of importance is Rule 1.9 which provides that
lawyers in a firm owe a duty to former clients of the firm when
they wish to represent a current client against the former in the
same

or

a

substantially

related

matter.

Based

upon

the

aforementioned, and in light of the evidence and testimony in the
record thus far, it is clear this Rule also provides a potential
basis for liability.
3.

Assignment
After reviewing the evidence in the record, and drawing all

reasonable

inferences

in

the

light

most

favorable

to

the

plaintiffs, the Court concludes there are disputed facts which
preclude the entry of a directed verdict with regard to this issue.
Specifically,

reasonable

minds

might

arrive

at

different

conclusions regarding the effects of the assignment particularly in
light of the alleged facts surrounding its inception.

Accordingly,
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a directed verdict is not appropriate at this juncture.

4.

Breach
Based upon the record thus far, specifically the testimony of

Professor

Morris

and

Ronald

Mallen,

the

Court

is

persuaded

sufficient evidence has been presented upon which a jury could
reasonably conclude WRF and Wiley breached their fiduciary duty to
plaintiffs.

Accordingly a directed verdict with respect to this

issue is not appropriate.
5.

Proximate Cause
Based upon the evidence presently in the record, the Court is

persuaded plaintiffs have provided a sufficient basis to support a
jury

determination

that

"but

for"

the

alleged

breaches

by

defendants, plaintiffs would have been able to obtain a better
business result than that which actually occurred.

Accordingly,

the motion for directed verdict is denied with respect to this
issue.
6.

Damages
As

this

Court

previously

noted

in

its August

20,

1998

Memorandum Decision, "[t]he amount of damages may be based upon
approximations, if the fact of damage is established
approximations
projections."

are

based

upon

Atkins

Wright

& Miles

reasonable
v. Mountain

and the

assumptions
States

Tel.

or
and

1RQ£9
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709 P.2d 330-336 (Utah 1985).

As stated by the Utah

Supreme Court:
Once a defendant has been shown to have caused
a loss, he should not be allowed to escape
liability because the amount of the loss
cannot be proved with precision.
Consequently,
the
reasonable
level
of
certainty required to establish the amount of
a loss is generally lower than that required
to establish the fact or cause of a loss.
Cook

Assocs.,

Inc. v.

(citations omitted).

Warnick,

664

P.2d

1161

(Utah

1983)

"The certainty requirement is met as to the

amount of lost profits if there is sufficient evidence to enable
the trier of fact to make a reasonable approximation."

Id.

In the instant matter, the Court is persuaded plaintiffs, via
David Schutz and Cris Lewis, presented sufficient evidence for a
jury to reasonably determine the amount of damages sustained by
plaintiffs.
7.

Allocation of Damages
Based upon the evidence in the record, the Court concludes

plaintiffs have provided a sufficient basis upon which the jury may
allocate damages to each plaintiff.
With respect to plaintiffs' contention that damages do not
have to be allocated to each plaintiff separately, the Court is not
convinced.

In support of their position, plaintiffs have cited the

case of Whittenburg

v. Holding

545207 (D. Kan. 1993).

Co.,

U.S. Dist. LEXIS 18597, 1993 WL

However, a review of that case indicates

1QOO o

PAGE 9

KILPATRICK v. WRF

MEMORANDUM DECISION

it is factually distinguishable and has no applicability in this
matter.

Specifically, the Whittenburg

case dealt with allocating

the fixed value of an aircraft among the aircrafts' owners.

In the

instant case, there are eleven different plaintiffs with varying
interests.

Furthermore, unlike the Whittenburg

case, the Court is

persuaded defendants could possibly be prejudiced if judgment is
granted collectively in favor of the plaintiffs.
8.

Punitive Damages
Based

reasonable

upon

the evidence

inferences

in

in the record,

the

light

most

and drawing
favorable

to

all
the

plaintiffs, the Court is persuaded there is sufficient evidence for
a jury to determine by clear and convincing evidence that an award
punitive damages against Wiley and WRF is in order.
9.

Jurisdiction Over Wiley
Based upon the evidence in the record, and for the reasons

stated with greater particularity in the Court's September 22, 1997
Memorandum Decision, the Court finds jurisdiction over Wiley has
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MEMORANDUM DECISION
Case No.

900901064CV

Honorable GLENN K. IWASAKI
Plaintiffs,
Court Clerk: Janet Banks
vs.
August 20, 1998
WILEY REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY,
Defendants.

The above-entitled matter comes before the Court pursuant to
Plaintiffs' Motion in Limine Re: Testimony and Report of Paul A.
Randle, Defendants' Motion in Limine to Exclude Evidence of and
Reference to Indemnity Agreement, Defendants' Motion in Limine to
Exclude Evidence of and Reference to Plaintiffs' Deposition Exhibit
111, Defendants' Motion in Limine to Exclude Plaintiffs' Purported
Damage Reports and Testimony of Plaintiffs' Purported Damage
Experts, and Defendants' Motion for Partial Summary Judgment.
Court heard oral argument on

the motions on

The

July 28, 1998.

Following the hearing, the Court, ruling from the bench, denied
Defendants' Motion in Limine to Exclude Evidence of and Reference
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to Indemnity Agreement as well as Defendants' Motion in Limine to
Exclude Evidence of and Reference to Plaintiffs' Deposition Exhibit
111.

The remaining issues were taken under advisement.
The Court having considered the motions, memoranda, the

exhibits attached thereto, the arguments of counsel, and for the
good cause that has been shown hereby enters the following ruling.
1.

Plaintiffs' Motion in Limine Re: Testimony and Report of Paul
A. Randle
With this motion, plaintiffs seek to exclude (1) the entire

written report of Paul A. Randle ("Randle"), (2) any reference by
Randle relating to the issues of whether or not the defendants
caused plaintiffs any injury or whether defendants are liable to
plaintiffs, (3) any testimony by Randle attempting to rebut the
expert testimony of David Schutz ("Schutz") or otherwise relating
to market values of Channel 13 at any point in time, (4) any
testimony by Randle relating to certain . "miscellaneous damage
claims," and (5) any reference by Randle to any summary of billing
records or other documents in this case.
In support of their position, plaintiffs assert Randle is not
qualified as an expert pursuant to Rule 702 of the Utah Rules of
Evidence

to testify

as to any non-economic matters

and his

conclusions will not assist the trier of fact. Accordingly, argue
plaintiffs, Randle's testimony should be excluded.
Defendants oppose the motion asserting Randle never, in his
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deposition testimony or report, gives any legal standard or states
that legal liability should not be found.

Moreover, contend

defendants, Randle is clearly qualified to evaluate business
transactions and opine as to damages—which is exactly what he is
doing in this case. Further, assert defendants, Randle's testimony
will help assist the jury in this highly complicated case.

With

respect to the Randle's summary of the billing records, defendants
argue that the material he will be summarizing has all been in the
possession of plaintiffs for the last seven years and defendants
will have sufficient time to review the summary once it is
prepared.
Pursuant to Rule 702, Utah R. Evid.:
If scientific, technical, or other specialized
knowledge will assist the trier of fact to
understand the evidence or to determine a fact
in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or
education, may testify thereto in the form of
an opinion or otherwise.
Rule 704(a), Utah R. Evid which provides:
Except as provided in subparagraph (b),
testimony in the form of an opinion or
inference
otherwise
admissible
is
not
objectionable because it embraces an ultimate
issue to be decided by the trier of fact.
Reading the aforementioned together with relevant case law leads to
the conclusion "[t]he old shibboleth that an expert should not be
permitted to invade the province of the jury has been largely
displaced by recognition that opinions, if based on an adequate
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foundation, are helpful and that the powerful tool of crossexamination and the jury's good judgment are sufficient to place
the opinion in proper prospective.

Edwards v. Didericksen, 579

P.2d 1328, 1330 (Utah 1979).
However, even in courts following the modern view allowing
testimony on ultimate facts, some types of ultimate issues may not
be the subject of opinions.

Specifically, "[q]uestions which

merely authorize the witness to tell the jury what result to reach
are not permitted."

Steffensen v. Smith's Management Corp., 862

p.2d 1342, 1347 (Utah 1993).
In light of the complicated nature of this case, encompassing
seven business transactions, spanning four years, and involving
numerous parties, the Court is persuaded Randlefs testimony will
assist

the

trier

Unfortunately,

of

however,

fact

and

"there

accordingly,
is

no

bright

is

admissible.

line

between

permissible questions under Rule 704 and those that call for over
broad legal responses."

Davidson v. Prince, 813 P.2d 1225, 1231

(Ct. App. 1991).
In the instant case, given his qualifications, Randle is
clearly entitled to evaluate business transactions and provide his
opinion as to whether or not plaintiffs' damage claim is based on
reasonable valuations and accurate data. What Randle

is not

permitted to do under the rules and case law is opine regarding
whether there was any legal causation in this matter.

Although,
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the Edwards case cited by defendants indicates that an expert may
testify regarding factual causation, recent case law makes clear
any conclusions with respect to legal causation is best left to the
trier of fact.

See e.g. Davidson v. Prince, 813 P.2d 1225 (Ct.

App. 1991); Steffensen v. Smithfs Management Corp., 862 p.2d 1342,
1347 (Utah 1993).
With respect to Randle's evaluations of Schutz, to the extent
Randle's testimony addresses whether the valuations and opinions
constitute a proper measure of damages in this case, Randle may
testify. As an experienced economist and damage expert, Randle is
qualified to render opinions with respect to these issues.
As to the billing summaries, given that Randle is merely
summarizing
plaintiffs

information which has been in the possession of
for

almost

seven years, such will be permitted.

Defendants are, however, directed to provide plaintiffs with the
billing summaries post haste.
Finally, in light of the Court's decision to allow Randle to
testify and based upon Ms. Tomsic's statement during oral argument
that the written report would not be necessary if Randle was
allowed

to

testify,

the

written

report

is

superfluous

and

accordingly, excluded.
2.
Defendants' Motion in Limine to Exclude Plaintiffs'
Purported Damage Reports and Testimony or Plaintiffs' Purported
Damage Experts.
With this motion, defendants seek an order barring plaintiff
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from (1) referring to the reports or testimony of their designated
experts,

Schutz, Al Seethaler

("Seethaler") and Chris Lewis-

("Lewis") in their opening statement, and (2) introducing, using or
referring to the reports and testimony of Schutz, Seethaler and
Lewis at .trial.
the

evidence

Defendants base this motion on the grounds that

lacks

a sufficient

rational

basis

and is too

speculative of a basis for the jury to measure the damages alleged
by plaintiffs.
Plaintiffs oppose the motion asserting their damage evidence
is not speculative and easily satisfies the liberal Utah standard
for admitting evidence as to the amount of damages. Further, argue
plaintiffs, their damage theories and facts are based on the
reality of what happened in this case and have a solid, rational
basis in the record.

It is plaintiffs' position that defendants'

arguments relate to weight and credibility and may be appropriate
for consideration by the jury, but are not grounds, under Utah law,
to exclude plaintiffs' evidence of substantial economic losses.
The goal in a breach of fiduciary duty case is to place the
injured party, as nearly as possible, in the position he or she
would have been in had there been no breach.

See e.g. Ong Inty1

(U.S.A.) Inc. v. 11th Avenue Corp., 850 P.2d 447, 457(Utah 1993).
As noted in Sampson v. Richins, 770 P.2d 998, 1007 (Utah Ct. App.
1989),
[a]lthough an award of damages based only on
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speculation cannot be upheld, it is generally
recognized that some degree of uncertainty in
the evidence of damages will not suffice to
relieve a defendant from recompensing a
wronged plaintiff. As long as there is some
rational basis for a damage, award, it is the
wrongdoer who must assume the risk of some
uncertainty. Where there is evidence of the
fact of damage, a defendant may not escape
liability because the amount of damage cannot
be proved with'precision.
770 P.2d at 1007 (quoting Bastian v. King, 661 P.2d 953, 957 (Utah
1983).

Indeed,

xv

[t]he amount of damages may be based upon

approximations, if the fact of damage is established and the
approximations
projections."

are

based

upon

reasonable

assumptions

or

Atkins Wright & Miles v. Mountain States Tel, and

Tel. Co., 709 P.2d 330-336 (Utah 1985).
The Utah Supreme Court has also stated:
Once a defendant has been shown to have
caused a loss, he should not be allowed to
escape liability because the amount of the
loss cannot be proved with precision. . . .
Consequently,
the
reasonable
level
of
certainty required to establish the amount of
a loss is generally lower than that required
to establish the fact or cause of a loss.
CookAssocs., Inc. v. Warnick, 664 P.2d 1161 (Utah 1983) (citations
omitted) . "The certainty requirement is met as to the amount of
lost profits if there is sufficient evidence to enable the trier of
fact to make a reasonable approximation."
A.

Id.

Schutz

In the instant case, Schutz intends to offer the following:

KILPATRICK v. WILEY
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Two valuation appraisals comparing the likely value of
Channel 13, absent defendants' breaches, at two points in
time, assuming plaintiffs had obtained a 40% interest in
Channel 13, an investor had contributed $10 million to
buy out the other applicants and place the station in
operation, and Channel 13 had gone into competition with
Channel 20 and the three network stations;

2.

two feasibility studies (the "CPL study" and the "HSMC
study") (a) indicating there were alternative sources of
workable
million

financing

available

in the

in addition to the Allstate

amount

of $10

financing,

(b)

indicating Channel 13 was a valuable asset, and (c)
showing the dollar value of plaintiffs' 40% ownership
interest in Channel 13 under these two scenarios, again
assuming Channel 13 had gone into competition with
Channel 20;
3.

a valuation of cash flows or distributions that
plaintiffs would have likely received from 1987 to 1997.

Based upon Schutz's extensive background1 and the facts in
evidence, it is clear Schutz's expert reports and testimony are
admissible. Schutz's reports and testimony are based on reasonable
1

According to his deposition testimony, Schutz has
prepared over 3 00 appraisals of television and radio stations and
has participated in over 700 transactions involving the purchase
or sale of a radio or television station.
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assumptions or projections and historical data and assumptions
derived from that data.

Specifically, Schutz uses a discounted

cash flow method of valuation—a standard method of valuing a
television station or other business opportunity.

See e.g. Price

Orem Investment Co. v. Rollins, Brown & Gunnell, Inc., 784 P.2d
475, 477 (Utah Ct. App. 1989).

Further, Schutz's method, involving

use of financial projections is the same methodology used by Wood,
Northstar, CPL and Fraizer, Gross & Kadlec in preparing their
appraisals and valuations in 1986.
Defendants take issue with Schutz's appraisals contending they
are contradictory because the 1986/87 and 1997 appraisals use
different income and expense projections. However, a closer review
indicates the studies are consistent when one considers the points
in time from which they were conducted.

Specifically, the 1986/87

appraisal was conducted from the perspective of a knowledgeable
buyer in 1986/87, while the stream-of-income analysis in the 1997
appraisal was conducted from a 1997 perspective looking back in
time.
Because things did not go as originally designed, Schutz was
required to appraise the station that could have been, under the
initial plan.

This also explains why Schutz did not use actual

revenue and expense figures for the Channel 13 that was created
after the purchase of Channel 20.

Indeed, actual revenue and

expense figures for that Channel 13 would not give an accurate
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picture of the station that could have existed—the one that, under
plaintiffs' plan, would have gone into competition with Channel 20.
Accordingly, Schutzfs appraisals are "the best evidence available
under the circumstances, and are therefore, admissible to establish
the amount of damages." Penelko, Inc. v. John Price Assocs., Inc.,
642 P.2d 1229, 1233

(Utah 1992).

Further, the Court is not

persuaded, the fact that Schutz assumes the station went on the air
on January 1, 1997, when, in fact, it did not go on the air until
November 1987, makes a difference substantial enough to warrant
exclusion of the report and testimony.
With respect to Schutz's two financing feasibility studies,
such show that the CPL offer was workable and would likely have
been successful.

Moreover, they provide further support for

Schutz's opinion that there were sources of adequate investment
capital in 1986 in addition to Allstate and CPL. These feasibility
studies are based on the same sort of standard information as are
the appraisals, and like the appraisals, these studies satisfy the
standard for admissibility under Utah law.
B.

Seethaler

In his report, Seethaler has appraised the Fox-owned, Channel
13, as it currently exists.

In arriving at his appraisal value,

Seethaler relies on his technical and specialized knowledge of the
television

industry generally and the Salt Lake City market

specifically. Although Seethaler's appraisal is not based upon the
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actual financial data from Channel 13, such is still admissible as
the actual financial data from Channel 13 is not available to
plaintiffs.

Accordingly,

Seethaler's

appraisal

is the best

possible estimate under the circumstances and may be used by
plaintiffs in the instant case, Penelko, 642 P.2d at 1233.
C.

Lewis

With respect to Lewis' testimony and report, plaintiffs assert
such are important for at least three purposes: (1) to give an
estimate of the money value of income that four of the plaintiffs
would have received pursuant to their 5-year employment contracts
with MWT Ltd.; (2) to rebut the testimony of Randle, defendants
expert economist; and

(3) to address certain elements of Mr.

Schutz's evaluations, primarily in response to Randle's report and
deposition testimony.
With

respect

to

use

of

Lewis'

testimony

to

estimate

contractual losses, the Court is deferring ruling on this issue
until trial at which time the Court will be in a better position to
rule on whether there is a sufficient foundation to allow such
testimony.
As to the remaining two purposes for Lewis' testimony, the
Court is persuaded such testimony will assist the trier of fact to
understand the evidence or to determine a fact in issue and
accordingly, is admissible.

PAGE 12

KILPATRICK v. WILEY

MEMORANDUM DECISION

3.
Defendants' Motion for Partial Summary Judgment on Breach of
Fiduciary Duty Claims with Regard to the Sale of Channel 13 to Fox.
With this motion defendants seek partial summary judgment on
plaintiffs' claims of breach of fiduciary duty with respect to the
sale of Channel 13 to Fox Television Stations, Inc., and Richard
Wiley's

role

as

a

director

of

Northstar

Communications

("Northstar") and Farragut Communications Inc., in authorizing that
transaction.

Defendants base their motion on the grounds there is

no genuine issue of material

fact as to the following: (1)

Northstar, the corporate general partner of MWT Ltd. and its
directors had a contractual right to sell Channel 13 under § 5.11
of

the MWT Ltd. Amended

and Restated Agreement

of Limited

Partnership, dated November 18, 1986; (2) Northstar's and its
directors' liability were limited by § 5.05 of the Partnership
Agreement for fraud, bad faith or gross negligence and there is no
evidence

in this

record

of any such

conduct;

(3) even if

Northstar's and its directors' fiduciary duties ere not limited by
the Partnership Agreement, the common law business judgment rule
forecloses any claim with regard to Wiley's authorization of the
sale of Channel 13 as a Northstar director; and (4) neither Wiley
Rein & Fielding nor any lawyer at Wiley Rein & Fielding represented
any plaintiff for over two years before the sale of Channel 13 to
Fox and defendants therefore did not breach any fiduciary duty as
lawyers with regard to the sale of Channel 13.
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Plaintiffs oppose the motion asserting an attorney-client
relationship existed between plaintiffs and defendants at the time
of the sale, giving rise to the highest fiduciary duties of loyalty
and confidentiality.
cited specific

Furthermore, assert plaintiffs, they have

facts raising a material issue as to whether

defendants breached their duties of loyalty and confidentiality to
plaintiffs when they authorized the sale of Channel 13 to Fox.
Summary judgment is appropriate only when "there is no genuine
issue as to any material fact and . . . the moving party is
entitled to judgment as a matter of law." Utah R. Civ. P. 56(c).
"In considering a summary judgment motion, the Court must evaluate
all the evidence and all reasonable inferences fairly drawn from
the evidence in the light most favorable to the party opposing
summary judgment."

Cinder v. A.L. Williams & Assocs., 739 P.2d

634, 634 (Utah Ct. App. 1987).
In

the

instant

case, defendants

assert

the

rights and

obligations of the partners, as between themselves, are fixed by
the terms of the partnership agreement. Consequently, there can be
no claim for breach of fiduciary duty with regard to the sale of
Channel 13.

Plaintiffs respond by arguing they were coerced into

signing the partnership agreement and are therefore, not limited by
its terms

in their claims against defendants

for breach of

fiduciary duties as lawyers.
When reviewing the evidence in the light most favorable to

KILPATRICK v. WILEY
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plaintiffs and drawing all reasonable inferences therefrom, it is
apparent that events leading up to the execution of the partnership
agreement clearly provide for the possibility that if defendants
owed plaintiffs any fiduciary duties, such could have been breached
thereby tainting the very partnership agreement defendants are
relying on for this motion.

Accordingly, the Court is not

persuaded the rights and obligations of the parties are necessarily
fixed by the partnership agreement.
In light of the aforementioned, the issue becomes whether, in
fact, defendants owed any duty to plaintiffs.

In support of their

position that such a duty did exist, plaintiffs initially assert
there was an express attorney client relationship.

Specifically,

contend plaintiffs, at no time did the Wiley Firm inform them it
had withdrawn

from representation of their interests

in the

business of channel 13.
" [A] factor in evaluation the [existence of an attorneyclient] relationship is whether the client thought an attorneyclient relationship existed." Breuer-Harrison, Inc. V. Combe, 799
P.2d 716, 727 (Utah App. 1990).
In general, except where an attorney is
appointed by a court, the attorney-client
relationship is created by contract. .
The contract may be express or implied from
the conduct of the parties. . . .
The
relationship is proved by showing that the
party seeks and receives the advice of the
lawyer in matters pertinent to the lawyer's
profession. . . .
Such a showing is

KILPATRICK v. WILEY
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subjective in that a factor in evaluating the
relationship is whether the client thought an
attorney-client relationship existed. . . .
However,
a
party's
belief
that
an
attorney-client relationship exists, unless
reasonably induced by representations or
conduct of the attorney, is not sufficient to
create
a
confidential
attorney-client
relationship. . . . In sum, it is the intent
and conduct of the parties which is critical
to the formation of the attorney-client
relationship.
799 P.2d at 727-728 (citations omitted).

In the instant case,

plaintiffs assert an express agreement existed because they were
limited partners of MWT Ltd—which was represented by the Wiley
Firm—consequently, the firm continued to represent them as limited
partners.

This assertion, however, falls against the

backdrop of several letters from Wood to Joe Lee indicating he had
left Wiley Rein to join plaintiff David Lee at Jones, Waldo's
Washington, D.C. law office, and had taken plaintiff's files with
him.

Based upon this uncontroverted evidence, the Court is not

persuaded plaintiffs' belief, that an express contract existed, is
warranted.

Indeed, the representations

and conduct of Wood

indicated just the opposite, that any representation on Wiley
Rein's part had terminated with his leaving.
Next, plaintiffs contend that even if an express attorneyclient relationship cannot be found, an implied relationship was
created under the authority of Margulies v. Upchurch, 696 P.2d 1195
(Utah 1985) .

In Margulies, the Supreme Court, in holding that

PAGE 16

KILPATRICK v. WILEY

MEMORANDUM DECISION

Jones, Waldo's representation of a limited partnership gave rise to
an attorney-client

relationship between the firm and certain

limited partners, stated
If the limited partners stand to gain
nothing
more
from
the
attorney1s
representation of the limited partnership than
the incidental gain which will accrue to them
as partners, and not in their individual
capacities, no attorney-client relationship
should be implied.
When, however, the
individual interests of the limited partners
are directly involved, as they are here, there
may be sufficient grounds for implying the
existence of an attorney-client relationship.
696 P.2d at 1200-01(emphasis added).
is clearly satisfied.

In the case at bar, Margulies

Indeed, in 1991, defendants and Northstar

made a "cash call" on plaintiffs for over $2 million in accordance
with Section 2.08 of the partnership agreement.

Clearly, the

limited partners were, therefore, directly involved.

Further,

under these circumstances, Wiley Rein's continued representation of
MWT Ltd. gave rise to an attorney-client relationship between the
firm and plaintiffs, with a consequent obligation to conform to all
applicable standards of professional behavior.
Even assuming plaintiffs were only former clients at the time
of the sale of the station, defendants owed them a duty not to
misuse confidential information provided by plaintiffs or represent
another client against them in a matter substantially related to
plaintiffs' representation without plaintiffs' informed consent.
See Rule of Professional Conduct 1.9(a) and (b).
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Finally, with respect to the issue of whether any breach
occurred when defendants accepted the indemnification, represented
Northstar/Allstate in the sale of Channel 13 or when Wiley voted as
a director of Northstar to sell the station, the Court finds that
in light of the number of disputed facts surrounding this issue,
such will remain for the jury to determine based upon the evidence
at trial.
Based upon the forgoing, Defendants' Motion

for Partial

Summary Judgment on Breach of fiduciary Duty Claims with regard to
the Sale of Channel 13 to Fox is respectfully denied.
This Memorandum Decision constitutes the order of the Court
regarding the matters addressed herein.
required.
DATED this

^^

j

ZL

No further order is

O'
day of August, 1998.
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ones .
Ms. Tomsic 9
MS .

3

Your Honor, we're getting

TOMS IC

4

close to the finish line and I hate creating any

5

issues, but let me just propose one additional

6

thing.

7

THE

COURT:

8

MS .

TOMSIC

9

Sure .
And that is I think that this

jury form is going to get so cumbersome that I get

10

concerne d about tha t.

11

simply b e to leave the separate j ury forms as they

12

are and to h ave one comparative f au It jury form,

13

that inc ludes both defendants, that they fill out if

14

they've answered everything yes •

15

THE

COURT:

And my s ugge stion would

I'm going to k eep it just one

16

form.

17

I'm going to keep it in one form.

Thank you.

MS.

18

TOMSIC:

I appreciate the suggestion, but

And your Honor, could I just

19

for the record make our objection that obviously we

20

believe -- that we're not opposed to putting both

21

defendants on the comparative fault, but we also

22

think that you need to put all the plaintiffs per

23

plaintiff in -- just to preserve our position, if I

24

could.

25

THE COURT:

As you have previously

argued

1

it.

2

MS.

TOMSIC:

3

THE COURT:

Yes,

sir.

And I tell you, M s . Tomsic,

4

that has also caused me some problems, and I'm going

5

to have to cut it somewhere.

6

argument that I saw because it talks in terms of all

7

defendants and all plaintiffs, and that's what the

8

statute says.

9

doing, eventually all plaintiffs are compared to all

10

But that was an

But in doing it the way that we're

defendants in this separate way, but I understand.

11

So as to the second one, now that

I've

12

granted your first motion, Mr. Call, how are we

13

going to change the jury instruction form to reflect

14

that?

15

MR.

CALL:

Let's see.

Are you referring to

16

the motion for order resolving inconsistency in jury

17

instructions?

18

THE COURT:

19

MR.

CALL:

Yes.

Could I have just a moment to

20

review our instruction A and see that it comports

21

with the one form?

22

THE COURT:

Well, I'm not going to give

23

your instruction number A, especially as to the term

24

of the fault.

25

and what's contained in 64 is going to be the fault

I previously heard argument on fault,
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1

The defendants also object to the Court's
failure to instruct by giving the defendants 1
instructions -- proposed instructions No. 11 and 12
with -- which properly state the entity rule and the
exceptions to the entity rule under Margulies.
Instruction No. 31.

The defendants object

to instruction No. 31 on the grounds that
instruction No. 31 is an erroneous instruction of
law in that it is a preemptory instruction as to the
existence of an attorney-client relationship based
on an erroneous and inappropriate application of the
exception in Margulies to the entity rule.

Under

Margulies there are no facts in this record

from

which the Court could find that the jury should even
be instructed that the exception to the entity rule
may apply.

Even if there were facts in this record

from which the Court could -- or a jury could be
instructed that the Margulies exception applied,
there is no factual foundation for its application
in this case.

And even if there were a factual

application for the Margulies 1 exception, it is a
question of fact for the jury and not a matter of
law for the Court.
24I
25

And finally, the basis of this instruction
is the existence of the cash calls in December of

5

1

1991, and the fact that the Court may find that

2

there is a factual foundation for the exception in

3

December of

4

for the existence of an attorney-client

5

between May of

'91 does not create a factual

foundation

relationship

'88 and November of '91.

6

And finally, the defendants object to the

7

Court's failure to instruct on the correct rule of

8

law and to give defendants' proposed

9

No. 12 which properly states the entity rule and the

10
11

instruction

exceptions to the entity rule under Margulies.
Instruction No. 34.

The defendants

object

12

to instruction No. 34 on the grounds that

13

instruction No. 34 is an erroneous instruction of

14

law in that it misstates the law as to when an

15

attorney-client relationship ends and what an

16

attorney's duty to a former client is.

The correct

17

rule of law is that an attorney-client

relationship

18

ends when either the lawyer's or the client's action

19

show a clear intent that the attorney-client

20

relationship has ended or when it is objectively

21

reasonable under the circumstances for the client to

22

understand that the relationship has ended.

23

The correct rule of law with regard to the

24

duty that an attorney owes to former clients is that

25

the attorney only owes a former client the duty of

6

1

on the grounds that instruction No* 54 is an

2

erroneous instruction of law in that it presents a

3

statement of law to the jury where there is no

4

factual foundation for such an instruction and it

5

misstates the law that is applicable to this case.

6

This instruction only applies in a case where there

7

has been absolutely no disclosure, including no

8

disclosure that there was a conflict of interest.

9

The defendants further object to

10

instruction No. 54 on the grounds the Court has not

11

properly instructed on the rule of law and that it

12

has failed to give defendants' proposed

13

No. 20.

14

instruction

The defendants object to instruction No. 55

15

on the grounds that instruction No. 55 is an

16

erroneous instruction of law in that there is no

17

factual foundation for simultaneous/

18

representation instructions in this case, and that

19

it misstates the law with regard to the required

20

disclosures.

21

full disclosure of the effects of the adverse

22

representation.

23

erroneous because there is no such rule of law that

24

would require such an instruction.

25

adverse

It is not the law that there must be

Moreover, instruction No. 55 is

The defendants further object to

1

instruction No. 55 on the grounds that the Court has

2

wholly failed to instruct on the rule of law

3

regarding waiver and estoppel.

4

entitled to an instruction regarding their theory of

5

the case if it is supported by the evidence and the

6

law.

7

support the giving of an instruction that correctly

8

and simply states the law with regard to waiver and

9

estoppel.

Every party is

In this case, both the evidence and the law

The correct rule of law with regard to

10

waiver and estoppel is set forth in defendants 1

11

proposed instruction No. 26.

12

to instruction No. 55 on the ground that the Court

13

failed to give defendants 1

14

is a correct statement of the law.

15

The defendants object

instruction No. 26 which

Defendants object to instruction No. 56 on

16

the grounds instruction No. 56 is an erroneous

17

instruction of law in that it is duplicative.

18

Court, in instruction No. 49, has already defined

19

what is a consentible conflict and this duplication

20

prejudices the defendants by stating this rule twice

21

in two separate ways.

22

The

The defendants object to instruction No. 58

23

on the grounds that instruction No. 58 is an

24

erroneous instruction of law in that it adds a

25

provision at the end of paragraph 2 which states,

18

25917

defendants of a full and fair instruction with
regard to its claims of comparative fault in this
case .
The defendants object to instruction No. 66
on the grounds instruction No. 66 is an erroneous
instruction of law in that it misstates the law with
regard to the proper measure of damages.

The

correct rule of law with regard to the proper
measure of damages in legal malpractice cases based
on conflicts of interest is measured based on the
value of the better business result proven with
reasonable certainty.

And the value must be

established at the time of the injury.
The defendants further object to
instruction N o . 66 on the ground that the Court
failed to instruct on the correct rule of law and to
give defendants 1

instruction No. 43 which is a

correct statement of law with regard to the
measurement of damages.
The defendants object to instruction No. 68
on the grounds instruction No. 68 is an erroneous
instruction of law in that it is incomplete and
therefore unbalanced.

The correct rule of law

should have included instructions with regard to the
jury not engaging in speculation or basing any

21
n c: n r» j t

1
2

damage award on speculation.
The defendants further object to

3

instruction No. 68 on the grounds that the Court

4

failed to instruct on the correct rule of law with

5

regard to damages and failed to give defendants 1

6

proposed instruction No. 44 in addition to

7

instruction No. 68.

8
9

The defendants object to instruction No. 69
on the grounds instruction No. 69 is an erroneous

10

instruction of law in that it misstates the law with

11

regard to punitive damages.

12

simply a statement of the factual foundation that

13

the Court used in Holland versus Moreton, 353 P.2nd

14

989, Utah, 1960 #

15

appropriate for the Court to have instructed

16

jury on punitive damages if proper instructions were

17

given to the jury.

18

constitute a proper basis of an instruction.

19

This instruction is

to determine that it was
the

This foundation does not

The defendants object to instruction No. 22

20

on the grounds instruction No. 22 is an erroneous

21

instruction of law in that the Court fails to

22

include statements within the instruction making it

23

clear that these are plaintiffs 1 claims and not

24

findings of the Court.

25

paragraph one it states, "In performing

For example, at the end of
these

22

25921

which is a correct statement of the law.

Proposed

instruction No. 38 reflects not only the law but one
of defendants' theories in this case and the Court's
failure to give this instruction creates an
ambiguity which could result in the jury

improperly

holding the defendants liable as guarantors of the
business results or transactions of the plaintiffs.
The defendants object to the Court's
failure to instruct on the correct rule of law and
to give defendants' instruction No. 39 which is a
correct statement of the law.

Proposed

instruction

No. 39 sets forth one of the defendants' theories in
this case which is supported by Utah law, including
that law set forth in proposed instruction No. 39,
and which is merited and required by the claims and
facts and the record of this case.
The defendants object to the plaintiffs -strike that.
The defendants 1 object to the Court's
failure to instruct on the correct rule of law and
to give defendants' proposed instruction No. 39-A
which is a correct statement of the law based on the
facts of this case.

The Court has taken judicial

notice that the applicable statute of limitations on
the cash calls is six years.

The Court has also

Od

taken judicial notice that the cash calls were
issued in December of 1991.

As a matter of law,

plaintiffs are not entitled to recover any claims
based on the cash calls.
The defendants object to the Court's
failure to instruct on the correct rule of law and
to give defendants 1 proposed jury

instruction

No. 39-B which is a correct statement of the law.
Based on the evidentiary foundation in this case,
the Court must instruct as a matter of law that
Joseph Lee, Jo-Ann Kilpatrick and Sidney Foulger are
not entitled to recover any damages based on the
suspension of payments under their
contracts.

employment

It is uncontroverted that the

subordinate agreement with Aetna and the Aetna
financing was signed by those plaintiffs and the
explicit terms of those agreements

required

suspension based on the financial condition of
Channel 13 .
The defendants object to the Court's
failure to instruct on the correct rule of law and
to give defendants' proposed instruction No. 40
which is a correct statement of the law.

Under the

facts and defendants' theory of this case,
defendants are entitled to have the jury instructed

33
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December 27, 1993
xvlr. Rex E. Madsen
Snow, Christensen & Martineau
10 Exchange Place
Salt Lake City, Utah 84145
Re: Appraisal Certificate - Channel 13. Salt Lake Citv. Utah
Dear Mr. Madsen:
In accordance with your request, Hoffman Schutz Media Capital, Inc. ("HSMC"), has appraised
selected assets used and useful in the operation of the commercial television station known as
"channel 13", Salt Lake City, Utah. HSMC has also estimated the likely earnings of the
television station during a seven year operating span, as indicated herein. HSMC has appraised
the following assets at the indicated points in time:
1. Fair Market Value of the channel 13 FCC license as of the approximate date (1987) that
the station began broadcasting, and assuming that local channel 20 had not been purchased.
2. Fair Market Value of all of the assets used and useful in the operation of channel 13 as of
today, assuming that channel 20 had not been purchased.
3. Estimation of the likely cash disbursements that would have been made to the partners in
channel 13 between 1987 and today. This estimate assumes that channel 20 had not been
purchased and that channel 13's assets had not been sold to Fox Broadcasting in 1989.
HSMC understands that its valuations are likely to become evidence in a civil complaint
involving parties associated with channel 13's formation and operation.
This appraisal certificate is one part of a comprehensive written appraisal report. It is subject
to the constraints of the methodology and forecasting assumptions used in its compilation.
These are clearly delineated in the attached written report, along with related background
information, and economic analyses. This appraisal certificate is not to be separated from the
complete text of the detailed appraisal report, of which it is an integral part. When considered
together, all of these materials form the basis of expert appraisal opinion.
This appraisal places primary emphasis upon the Discounted Cumulative Cash Flow method of
valuation, subject to appropriate assumptions and adjustments. This is a standard valuation
piethod used in American business and is the preferred method used in the commercial
broadcasting industry to determine the Fair Market Value of a television station.
80 Park Avenue, 11-P
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42 Monmouth Hills

•

Highlands, NJ 07732
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Mr. Rex E. Madsen
.December 27, 1993
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On the basis of this valuation technique, which is described in detail in the accompanying
report, the various values of the assets described on the preceding page are as follows:
1. Fair Market Value of a 40% interest in the channel 13 FCC license as of the approximate
date (1987) that the station began broadcasting, and assuming that local channel 20 had not
been purchased; $10,137,000.
2. Fair Market Value of all of the assets used and useful in the operation of channel 13 as of
today, assuming that channel 20 had not been purchased; $40,044,000. A 40% interest in
these assets, allowing for pay-off of the equipment lease, would be: $15,818,000.
3. Estimation of the likely cash disbursements that would have been made to the partners in
channel 13 between 1987 and today. This estimate assumes that channel 20 had not been
purchased and that channel 13's assets had not been sold to Fox Broadcasting in 1989;
4,377,000,
The preceding valuations assume cash sales of the assets on a free and clear basis and excludes
the values of cash, accounts receivable, marketable securities and similar current assets as well
as all accounts payable and other liabilities. In the case of the valuation of the channel 13
license in 1987, it assumes compliance with the FCC's one-year license holding regulation.
n order to verify the validity of the results obtained through the use of the previously
described valuation methods, an examination of sales of broadcasting stations similar to the
subject property was undertaken which generally confirmed the reasonableness of the results
obtained by the Cumulative Discounted Cash Flow valuation method.
HSMC has not undertaken an examination of the liabilities, if any, which may exist against the
assets appraised herein.
HSMC has also utilized financial reports and verbal representations of station operating
policies, supplied by representatives of Mountain West Television as well as numerous
documents noted as "exhibits" to the existing civil complaint. All of these sources are believed
to be reliable, but HSMC has not undertaken any form of audit to verify their accuracy.
HSMC and David E. Schutz, whose qualifications are appended to this report, represents that
this valuation study is based upon his best knowledge and belief. Neither the undersigned nor
any member of HSMC, or its affiliated companies, have any personal or financial interest in
the assets appraised herein or in any company associated with the law firm of Snow,
Christensen & Martineau; or Fox Broadcasting, or the principals of Mountain West Television.

W i d E. Schutz
Vice President
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INTRODUCTION
Hoffman Schutz Media Capital, Inc., of Highlands, New Jersey ("HSMC), has been
retained by the law firm of Snow, Christenson & Martineau; of Salt Lake City,
Utah ("Snow-Chistensen") for the purpose of determining the "Fair Market" value of
selected assets used and useful in the operation of commercial television station
known as channel 13, Salt Lake City, Utah. HSMC has also estimated the likely
earnings of the television station during a seven year operating span, as indicated
herein.
HSMC's appraisal and valuation work is summarized below:
1. Fair Market Value of the channel 13 FCC license as of the approximate date
(1987) that the station v/ould have begun broadcasting; assuming that local TV
station channel 20 had HQI been purchased.
2. Fair Market Value of all of the assets used and useful in the operation of
channel 13 as of today (1993); assuming that channel 20 had not been
purchased.
3. Estimation of the likely cash disbursements that would have been made to the
partners in channel 13 between 1987 and today. This estimate assumes that
channel 20 had not been purchased and that channel 13's assets had not been
sold to Fox Broadcasting in 1989.
HSMC understands that this valuation is being undertaken in relation to a pending
civil complaint relating to events associated with the construction and financing of
channel 13 as a new television station in late 1986 and the economic consequences
associated with such events.
These valuations are based upon business plans and projections used by the parties
involved in the ownership of the channel 13 FCC license and their agents. All such
documents bore labels suggesting that they were recognized "exhibits" in the
associated civil complaint. HSMC has not made any audit of the financial
representations made in these documents nor have we attempted to determine the
extent of liens or encumbrances, if any, which may have existed against the assets.
This valuation has also made extensive use of statistical information from sources
widely used in the broadcasting industry as well as HSMC's proprietary Television
Station Data Base. Among the primary outside sources were: N.A.B. Television
Financial Reports for the years 1983-1985, Sales and Marketing Management's
Survey of Buying Power. BIA'a Investing in Television, and Arbitron reports.
In the report which follows, the factors and methodology used in the valuation of
the channel 13 license will be discussed in detail. An Appraisal Certificate is
included, and summarizes these findings.
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FORECASTING ASSUMPTIONS
The accuracy and validity of any economic study is based on the reasonableness of
the assumptions and forecasting techniques employed, as well as the accuracy of the
data bases utilized. In the compilation of this report, HSMC has relied upon
standard industry reference sources, as listed previously. All of these represent
sources which were commonly accepted and used throughout the broadcasting
industry in late 1986. Financial projections utilize data arrangement and statistical
methods most commonly used for forecasting in the broadcasting industry.
In formulating its conclusions, HSMC used certain broad assumptions which we feel
are representative of those that were employed by knowledgeable buyers of
commercial broadcasting stations in late 1986 and are still followed today. These
assumptions are summarized below:
The commercial television station known as channel 20, KSTU-TV,
would continue in operation as a direct competitor to the new
channel 13.
Within the next decade, there will not be a significant increase in the
number of fully competitive, full power television stations in the Salt
Lake City market or in adjacent communities, except as specifically
noted. Likewise, technological developments in the home entertainment
industry, such as direct satellite broadcasting to homes, home computer
terminals, video cassette players, compact disc players and similar items,
would not have a serious impact upon the aggregate audience levels of
commercial television broadcasting stations beyond what is envisioned
from today's perspective, nor will they represent significant competing
advertising vehicles.
It appeared in 1986 that both the U.S. economy in general, and the Salt
Lake City metropolitan area's economy specifically, were engaged in a
continuing pattern of economic growth wnich showed little prospect of
subsiding. This assumption would later be disproved in late 1989 when
the market fell into a recession. By 1993, economic expansion had
returned to Salt lake City, but at rates substantially below those of the
mid-1980's.
The revenues of the broadcasting industry, in general, will continue to
exhibit the general growth patterns and relationships to local retail sales
and population changes which they have demonstrated during the last
several years. Likewise, historic patterns of broadcast profitability, after
allowances for long-term changes in network compensation to affiliates,
will remain unchanged.
The Federal government will not institute any regulations which will
restrict the revenue generating capability of broadcasting stations, such
as blanket prohibitions on the advertising of certain products as it did
with cigarettes in 1971.
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The projections contained in this report utilize standard forecasting techniques.
However, it is important to recognize that the projections contained herein are
primarily intended for investment evaluation purposes only. They also should not
be considered as either a direct or indirect predictions of what would actually occur.
Rather, the projections represent a duplication of the forecasting process used by
knowledgeable buyers of broadcasting stations in their preparation of purchase offers
for specific broadcasting stations. The enclosed projections make no allowance for
the unexpected variations in revenue and expense levels which'normally occur in any
business and which are routine characteristics which are recognized and accepted by
knowledgeable buyers of broadcast television stations.
Background and Perceived Business Prospects for Channel 13
In the early 1980*s the FCC began a regulatory procedure which resulted in the
several new VHF (channels 2-13) commercial television station licenses
recognized TV markets. These became known in the broadcasting industry
"VHF Drop-Ins." Most notable among these were new stations assigned
Charleston, West Virginia; Knoxville, Tennessee; and Salt Lake City, Utah.

of
in
as
to

At the time there was a great deal of excitement and high expectations regarding
the ultimate success, of these VHF Drop-Ins. This resulted from the inherent
transmission superiority of VHF stations over the UHF frequencies (channels 14-69)
which are normally the only channels available for new stations. The excitement
surrounding the VHF Drop-Ins was also based upon the fact that they were the first
VHF channels made available in markets as large as Salt Lake City in more than 25
years. Likewise, cable television penetration was still below 40%, which enhanced
the value of VHF commercial channels.
As might be expected, the FCC received numerous applications from various parties
interested in obtaining the license for channel 13 in Salt Lake City ("channel 13").
To determine the ultimate licensee, the FCC started the long and cumbersome
process of holding "comparative hearings" to choose among the applicants.
Around 1986 the FCC issued an initial decision in the channel 13 comparative
hearings. Under FCC policy existing at the time, the various applicants were free to
enter into settlement agreements to prevent the inevitable series of appeals that was
believed would follow the FCCs initial comparative findings. At the time, such
settlements permitted all of the applicants to be fully reimbursed for the time and
expenses associated with the pursuit of their license applications.
HSMC understands that Mountain West Television ("MWT") was able to enter into
settlement agreements with the other applicants for channel 13, wherein MWT
would emerge as the sole FCC licensee of the station. HSMC understands that the
aggregate consideration paid by MWT under these settlement agreements was about
$5,000,000.

"*^~
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Again it is important to recognize that in late 1986 there was a tremendous amount
of enthusiasm regarding the business prospects of commercial broadcast television
stations in general, and for VHF independent stations in larger-medium markets,
like Salt Lake City. At the time the broadcast industry trade press was filled with
stories of commercial broadcast stations selling for prices which equated with
multiples of their operating cash flowO) as high as 11 to 13 times. In the mind of
knowledgeable buyers and investors, there was little question that even with local
channel 20 remaining in operation, channel 13 would be a profitable (positive cash
flow) business. There also was a strong belief that within a couple of years
channel 13's audience size, advertising revenues and operating cash flows would
surpass those of channel 20, then Salt Lake City's leading independent station.

THE MARKET
Salt Lake City. Utah
In 1986, Salt Lake City was the nation's 39th largest television market (Arbitron).
The entire "Wasatch Front" region had undergone dramatic growth during the
preceding ten years, and a general mood of optimism prevailed in the region.
In the broadcasting industry the aggregate revenues of local television and radio
stations tend to move in a pattern which coincides with trends in local retail sales
and related demographic factors. Throughout the first half of the 1980's the
combined advertising revenues of Salt Lake City's commercial television stations
grew at very rapid rate. Below are the market's aggregate, non-network, gross time
sales. While the year-to-year change in revenue varied, the effective average annual
(compound) growth rate was 10.5%.

Year
1980
1981
1982
1983
1984
1985
1986

1)

Salt Lake City
Gross Television
Spot Time Sales
$38,254,000
44,182,000
49,872,000
52,524,000
61,317,000
66,682,000
69,592,000

% Change
+ 15%
+ 13%
+ 5%
+ 17%
+ 8%
+ 4%

Operating proGt, excluding income taxes, despreciation and debt service.
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In 1986 there were only five significant commercial television station operating in
the Salt Lake City market- These are listed below:
Station

Channel

KTVX-TV
KUTV-TV
KSL-TV
KSTU-TV
KOOG-TV

4
2
5
20
30

Audience
Shared)

Network

29%
32%
30%
9%
0%

ABC
NBC

CBS
Ind
Ind

In the television broadcasting industry most knowledgeable station buyers assume
that there is essentially a "poor of television advertising revenue that exists at a
point in time. The challenge for local station operators is to attempt to gain the
largest possible share (portion) for their station. A station's final share will be
dependent upon the size and composition of its audience; the relative amount of
commercial time it has available for sale; and the effectiveness of its local/national
selling personnel
Considering the composition of the Salt Lake City market, wherein it is the only
medium market in the nation wrhere there are Jw£ VHF educational stations plus
four commercial VHF stations, the prospects for channel 13 to rapidly eclipse the
existing channel 20 were very good. An examination of the audience shares of first
VHF "Independent" stations in similar sized markets suggests that channel 13 would
have been expected to attain a 14% share of the audience among local commercial
stations within three years of commencing operation. This audience share is
predicated on the assumption that channel 20 had remained in operation, an^ event
which did not actually take place.
Programming
In early 1987 the Fox television network was still in its infancy and was not the
vibrant network which we think of it as today. Independent stations, (those not
affiliated with ABC, CBS, or NBC) had to rely on syndicated program materials
purchased from outside vendors as their programming source. Channel 13 would
have been such an Independent station. Channel 13 had one unique advantage,
which was it had obtained a verbal commitment to broadcast the games of the Utah
"Jazz" basketball team. Broadcasting of the Jazz was certain to gain immediate
recognition for the new channel. This recognition would help rapidly expand its
overall viewership, even when games were not being broadcast, among the market's
TV viewers and advertisers.

2)

Shares (TV Hshlds) among local commercial stations; 4-book average; 9 AM to Midnight, 7-day,
Arbitron, 1986 "Season".
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Sales Performance
The principal tool for analysis of a station's sales effectiveness is examine the
station's Revenue to Audience Index ("R/A Index") which is the station's share of
market time sales divided by its average share of audience in the 9 AM to Midnight
period for the full week, with the result expressed as an index (base 100). For an
affiliate of the three traditional networks, a R/A Index of 100 indicates that a
station's revenue and audience shares are at parity; numbers less than 100 indicate
substandard performance.
In 1987 the anticipated R/A Index for a VHFf second independent (wherein the
other independent is UHF) would have been about 120. The fact that both of
these numbers are over 100 is due to the fact that Independents and Fox affiliates
have a larger amount of advertising time available for sale than do affiliates of the
traditional networks. Thus in the projections which will follow channel 13 is
anticipated to attain am R/A Index of 120 from the fourth year onward.
Revenue Projections
HSMC has formulated three sets of revenue projections for channel 13. The first
of these takes the perspective of a knowledgeable buyer at the beginning of 1987.
The second of these is as of the start of 1994 (today). The third attempts to look
at the performance of the station in the interim period between 1987 and today, so
as to estimate cash distributions available to stockholders. All of these projections
assume that channel 20 had remained in operation.
In the seven year span between 1987 and the beginning of 1994, there have been
monumental changes in the economy of the U.S. overall, and in the economy of the
Salt Lake City TV market. A few of the salient changes were a long-lasting
national economic recession, a reduction in monetary inflation to historically low
levels, and a pronounced recession from 1988 to about 1992 in the Salt Lake City
market. As might be expected, knowledgeable buyers looking at channel 13 at these
two different points in time would have significantly different expectatioas regarding
the station's future financial performance.
Financial Projections - 1987
Throughout the first portion of the 1980's the economy of Salt Lake City market
was booming. This was reflected in the aggregate revenues of the market's
commercial television stations as shown in the accompanying table. Total
non-network advertising revenue rose from $38,254,000 in 1980 to $69,592,000 in
1986. This is a gross increase of 82%, and an effective average annual compound
rate of 10.5%. With this in mind, it is HSMCs opinion that a knowledgeable buyer
would have assumed that the combined revenues of the Salt Lake City commercial
TV stations could be expected to grow at the rate of at effective rate of 8% per
year into the foreseeable future. (This includes the assumption that channel 20
were to remain as a functioning competitor to channel 13.)
Hoffman
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A knowledgeable buyer of channel 13 in 1987 would have assumed that the station
should ultimately be able to attain about a 14% share of the television viewing to
local commercial stations. As a new station, attainment of this viewing level would
not occur instantaneously. Rather it would take at least two years to accomplish,
with the result that the station would not be expected to have such a viewing share
until its third year of operation.
Direct operating costs at channel 13 would have been projected as totalling about
$6,200,000 during the first year of operation. The largest single component of these
would have been for "programming11; $2,800,000. During the first year of new
operation of a station sales expense, which is normally variable as a function of
revenue consumes a higher share of revenue than would be the case for a more
mature property. In the case of channel 13, first year sales expense of $1,000,000 is
nearly 17% of revenue, compared with about 13% from the second year onward.
Promotion expense would also total about $500,000 during the first year of
operation, then decline the second before starting a slow, gradual increase from the
third year onward. Excluding sales, the other operating expenses at the station
would be expected to increase at annual rates of between 7% and 8% per year.
On the basis of the previous revenue and expense projections it is possible to
estimate the broadcast cash flow for channel 13 during each of the 10 years
comprising the projection period.O) This has been done in the Table on the
following page.
Financial Projections - 1994
HSMC has also made a series of financial projections for channel 13 so as to
estimate the value of the station today; late November of 1993. Because of the
delay in FCC processing of broadcast station license assignments this valuation
essentially reflects the value of the station if sold at the beginning of 1994.
This second set of projections embodies the implicit assumption that competing
channel 20 was not purchased by channel 13. This is the same assumption used in
the formulation of the previous 1987 projections.
As noted previously, the aggregate revenues of the Salt Lake City television stations
did not actually attain the levels projected from the 1987 perspective. This was the
result of factors beyond the control of the local TV stations, most notably the
economic recession that disrupted the market in the 1989-1991 period.

3)

Operating profit from continuing operations, excluding; depredation, interest, debt service and income
taxes.
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The table below shows the actual gross, non-network revenues of the market's
commercial TV stations during the period.

Year

Salt Lake City
Gross Television
Spot Time Sales

% Change

1987
1988
1989
1990
1991
1992
1993

$68,872,000
70,774,000
73,683,000
74,774,000
73362,000
76,000,000
78,000,000

+ 3%
+ 4%
+ 1%
- 2%
+ 4%
+ 3%

These figures arc for 4 commercial TV stations, and reflect the fact that channel 20 no longer operates.
Italics arc estimates of HSMC.

Throughout the final portion of the 1980's and on into the early 1990's the economy
of Salt Lake City was beginning to cool This was reflected in the aggregate
revenues of the market's commercial television stations as shown in the table on
page 5. Total non-network revenue rose from $68,872,000 in 1987 to an estimated
$79,341,000 in 1992. This is a gross increase of 15%, and an effective average
annual compound rate of 3%. This represents a.marked contrast from the growth
rates present from a 1987 perspective.
With this in mind, it is HSMCs opinion that a knowledgeable buyer would assume
that the recession had ended and that the combined revenues of the Salt Lake City
commercial TV stations could be expected to grow at the rate of at effective rate of
4% per year into the foreseeable future. (This includes the assumption that channel
20 were to remain as a functioning competitor to channel 13.)
A knowledgeable buyer of channel 13 today (1993) would assume that the station
should ultimately be able to attain about a 15% share of the television viewing to
local commercial stations. As a Fox affiliate, this viewing level assumption is
actually below the recent experience of the station (19%) and results from the fact
that channel 20 is no longer a competitor and that the station is now owned and
operated by the Fox company.
A knowledgeable buyer of channel 13 would assume first year operating expenses of
about $7^50,000. Thereafter, revenues would be expected to rise at the rate of
about 4% per year. These operating expense estimates, combined with the previous
revenue estimates suggest that today's knowledgeable buyer of the station would
anticipate channel 13 to generate about $5,202,000 in broadcast cash flow in 1994,
the first year of new ownership. This represents an operating margin of about 39%,
which is about what would be expected for a now mature VHF Fox affiliate in a
market like Salt Lake City.

Hoffman
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On the basis of the previous revenue and expense projections it is possible to
estimate the broadcast cash flow for channel 13 during each of the 10 years between
1994 and 2003 which comprise the projection period, w This has been done in the
Table on the following page.

4)

Operating profit from continuing operations, excluding; depreciation, interest, debt service and income
taxes.
Hoffman
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Channel 13, Salt Lake City, Utah Table A; Projected Revenues, Expenses & Cash Flow -1987 Perspective
(Dollars In Thousands)

(Assuming Continuing Operation of Channel 20)

-YearsI

REVENUE

1*W
(it)

I
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XChg
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(3rd)
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$73,000
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$110,016

tx\

tx

$128,637

$136,620

9%

$140,026

140%

140%

140%

14 0 %

14 0 %

14 0 %

14 0 %

1 10

1 20

1.20

1 20

1.20

1.20

1 20

1 20

*5i000

»x7_?o

«%

f2C%

|

er%

$13,472

99%

15 4%

$6,35*

Technical

1000

$042

Promotion

500

300
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Channel 13, Salt Lake City, Utah Tabte B; Projected Revenues, Expenses & Cash Flow-1993 Perspective
(Dollars In Thousands)

(Assuming Continuing Operation of Channel 20)

-Years1
REVENUE
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DISCOUNTED CASH FLOW VALUATIONS
Fair Market Valuations of Channel 13
Modern capital budgeting techniques consider the gross returns (earnings) that can
be expected from a capital investment In the commercial broadcasting industry,
these monetary returns are normally expressed in terms of "Broadcast Cash Flow", as
mentioned previously. This is defined as the gross operating earnings (profit)
anticipated from the ownership and normal operation of a broadcast station before
consideration of "trade revenue," income taxes, depreciation, amortization of
goodwill, interest charges, capital expenditures and indirect "corporate overhead."
This differs somewhat from the standard accounting definition of cash flow in that
expenditures for income taxes and interest payments are also excluded. This is done
so as to eliminate the effects of varying capital structures, depreciation rates and
effective tax rates among different stations and owners. Thus, broadcast cash flow
emerges as the most unbiased and systematic measure of the earnings capability of
broadcast stations.
The discounted broadcast cash flow method of valuation of a broadcast station
consists of the process of estimating the future cash flows which are likely to accrue
to the new owner of the subject station through its prudent operation, wherein
recent operating experience is tempered with industry and market averages to
predict future performance. The estimated future cash flows for the station are
then discounted to determine their present values using an interest rate that is
representative of the prevailing interest rate on long-term, unrated (non-investment
grade) bonds of small corporations. In addition to the cash flows generated from
routine operations, the ultimate resale (liquidation) value of the station(s) is
estimated using a multiple of future cash flow which is equivalent to the multiple
that were being paid at the corresponding time for similar stations in similar
markets.
The first step in the discounted cash flow valuation process involves the projection
of the level of broadcast cash flow that a knowledgeable buyer would expect to
occur given their perspective at a given point in time and the relative maturity of
the underlying station. As noted previously, this valuation study occurs at two
different points in time; 1987 and today (start of 1994). At these specific dates the
station wras also in different states of maturation. In the 1987 scenario it was a new
station, just signing-on. In the second scenario it is now a mature station (7 years
old). In both scenarios it assumes that channel 20 has not been purchased.
The two sets of projected cash flows for channel 13 have been discounted at 16% to
determine their present values and then accumulated, as shown in the following
tables. The 16% discount rate is representative of the "blended cost of capital"
currently existing at both points in time for television station acquisitions of this
type. The cost of capital was calculated as shown on the following page.
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Component

Rate

Proportion

Senior Debt
Junior Debt
Equity

10%
22%
30%

60%
15%

Effective
Rate
6%
3%

25%

jm

Total:

16% (rounded)

The future resale (liquidation) values of the station has also been estimated
assuming a value of 10.0 times the applicable year's cash flow with the 1987
perspective and a 9.0 multiple from today's perspective. These multiples are based
upon HSMCs knowledge of knowledgeable buyer expectations at these two different
points in time. The resale values have also been discounted at 16% to determine
their present values.
The two sets of future discounted accumulated cash flows from operations are
added to the discounted resale (liquidation) values in the final lines of the tables.
A ten year forecasting period was selected for the cash flow analysis so as to fully
consider the subject market's overall growth trends. This time span also represents
a standard forecasting period used by knowledgeable buyers of broadcast television
stations such as this.
Value of Channel 13 License - 1987
At the moment it began operation in 1987, (assuming channel 20 was not
purchased), channel 13 would have made a total of about $8,000,000 in expenditures
and capital investments and working capital reserves so as to be ready to operate
the station. As a new station these items, as listed below, plus the stations FCC
license would have comprised its only assets. Since it was not yet an operating
station, there would not be any goodwill or similar "going concern" values.
Calculation of the value of the station's FCC license would'proceed as follows:
Discounted Cash Flow Valuation (1987):
Less: Buy-out of Competing Applicants:
Working Capital & Lease Deposits:
Value of Channel 13 License (1987):

$33,342,000
-5,000,000
-3.000.0000
$25,342,000

Value of MWT's 40% Interest in License:

$10,137,000

-13-(Corrected 12-27-93)
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Value of Channel 13 License - Today [1993]
Application of the previously presented revenue and expense projections for the
period 1994-2003, to the discounted cash flow model, appears on the following page.
The one significant difference in this valuation, versus that of 1987, is the change in
the multiple used to determine the future resale value of the station; which is now
9.0. Likewise the investment is now viewed in the ninth year instead of 10th year.
Reference to the table shows that on this basis, channel 13 would have a Fair
Market Value today [channel 20 still operating] of $40,044,000. With allowance for
a pay-off value on the equipment lease of about $500,000; the value of a 40%
carried equity interest in the station would have been: $15,818,000.
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Channel 13 - Discounted Cash Flow Valuation As of 1987
(ASSUMING CHANNEL 20 REMAINED IN OPERATION)
(Dollars In Thousands)

27-Dec

Revised: December 27, 1993

-Years1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

(1st)

(2nd)

(3rd)

(4th)

(5th)

(6th)

(7th)

(8th)

(9th)

(10th)

-$1,040

$1,679

$4,004

$5,312

$5,760

$6,246

$6,772

$7,343

$7,961

$8,630

0.8621

0.7432

0 6407

0.5523

0.4761

0.4104

0.3538

0.3050

0.2630

0.2267

-1,206

-1,206

1.075

2,212

2.529

2.364

2.210

2,066

1.931

1.805

•$1,206

-$2,413

-$1,337

$874

$3,403

$5,768

$7,978

$10,044

$11,974

$13,779

Future Resale Value (10.0 times c.f.):

67.725

73.428

79,607

86.302

Discounted Value of Future Sales Price:

23.963

22.397

20.933

19.563

$31,941

$32,441

$32,907

$33,342

Channel 13 • Operating Cash Flow
Present Value Factor
Discounted Cash Flow:
Accumulated Dlscouted Cash Flow:

6%

Accumulated Cash Flow + Resale: *

* Value of "Accumulated Dscounted Cash Flow' plus 'Discounted Value of Future Sales Pnce" of the station

Less: Working Capital & Equipment:

-3,000

Buy-out of Competing Applicants:

o

Value of License (000):
Value of 40% of License (000):

8
s &s i

-5,000
$25,342
[I

$10,137

Channel 13 - Discounted Cash Flow Valuation As of Today (1993)
(ASSUMING CHANNEL 20 REMAINED IN OPERATION)
(Dollars In Thousands)

27-Dec

Revised: December 27, 1993

-Years1994

1995

(1st)

(2nd)
(2nd)

1996
(3rd)

1997
(4th)

1998
(5th)

1999
(6th)

$4,656

$4,883

$5,121

$5,369

$5,629

$5,900

$6,184

$6,480

$6,790

$7,113

0.8621

0.7432

0.6407

0.5523

0.4761

0.4104

0.3538

0.3050

0.2630

0.2267

4,014

3,460

3,129

2,828

2.556

2,310

2.088

1,886

1.704

1.539

$4,014

$7,474

$13,431

$15,988

$18,298

$20,386

$22,272

$23,976

$25,515

Future Resale Value (9.0 times c.f.)

55,654

58,321

61,107

64,019

Discounted Value of Resale

19,692

17.789

16,068

14.512

Channel 13 - Operating Cash Flow
Present Value Factor
Discounted Cash Flow
Accumulated Dlscouted Cash Flow

16%

$10,603

2000
(7th)

2001
(8th)

2002
(9th)

Accumulated Cash Flow + Resale: *
• Value of "Accumulated Discounted Cash Flow" plus "Discounted Value of Future Sales Pnce" of the station

Less: Buy-out of Equipment Lease:
Value of Station Assets:

o

8

Value of 40% of Station Assets:

-500
l|

$39,544
$15,818

2003
(10th)

Value of Cash Flow From Operations
HSMC has also prepared an estimate of the likely net cash distributions that the
MWT partners in channel 13 might have received during the period between the
start of 1987 and the end of 1993. These are based upon HSMCs best estimates of
what the station's actual revenues and distributable profits would have been if the
following conditions had prevailed;
1. Northstar and MWT retained ownership of channel 13 from 1987 to the present
2. Channel 20 had remained in operation.
3. Consideration is given to the actual market revenue conditions which prevailed
during the 1987-1993 period. This differs from the perspective of a
knowledgeable buyer who can only look into the future.
4. Capital reinvestment requirements average $300,000/year in the second through
7th years.
5. Capital Leases, mostly for plant/equipment, average $340,000/year.
6. All surplus cash is distributed on a pro-rata basis with MWT receiving 40%.
7. The marginal personal income tax rate, federal/state, is 33%.
The table on the following page shows the result of the application of these
assumptions during the period projection period. Reference to the tables shows that
MWT's partners could have expected a cumulative amount of $4,377,000 in net
benefit from the operation of the station. The reader should note that these
estimates do not provide for any return reflecting "lost interest" on these
distributions, inclusion of which would produce a higher outcome.
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Channel 13, Salt Lake City, Utah Projected Revenues, Expenses & Cash Flow -1987 through 1993
(Dollars in Thousand*)
(Assuming Continuing Operation of Channel 20)
-Years1987
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$77,030

-2*J

1992

%Chp

1993

f»fn;

f7mj

179,341

$81,721

120%

140%

140%

14.5%
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«1,009
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2%|

112,282
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0*j
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420

0*1
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0*1

3.148

2*1

3,209

2*1

1,715

1f*j

1,742

2*1

1,548

<rJ

1,841

0*1

1.740

$14,710

2%
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1B.O%

17.4%

%Chg
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7%)

$12,850

3%
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0*J
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0*1
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3.339

2%

1,857

7*1

1.912

S%

1.844

0%

$8,428

<*%

$4,222

2%

Expenses & Cash Flow
C h a n n e l 13 « D i r e c t E x p e n s e s
Technical
Promotion

ff*|

H

Programming

2.800

3,024

rJ

3.084

8 a l e e ( 1 3 % of Revenue)

1,000

1.159

te*|

1,540

G e n e r a l 1 Administrative
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1,378

«"J

M81
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tfJ
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•%]
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$7,77$

S%\
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178%\
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Total C a e h E x p e n s e :
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93%

Lees

Capital L e a s e P a y m e n t s
Capital Improvements

N e t C a s h Avaaltabte for Distribution

Distribution t o M.W.T. ( 4 0 % )

-340

•340

-340

-340

0

•300

-300

•300

-$1,508

$478

$2,402

$3,100

0

101

065

1,272

•325

-420

$600

$852

Lees* 3 3 % Effective Personal I n c o m e Tax

Net V a l u e of Earnings t o M W . T / s Owners

I p u m u t a t l v o V a l u e of N o w E a r n i n g s

$128

$0

S128

$788

$1,640

-340

:222
$3,1 t l

1.245

-411

$034
$2,474

-340

-340

<XX)

-300

$3,517

$3,582

1,407

1.433

U04

•473

$943

$900

$3,418

$4,377
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(capital, inc.
May 3, 1997
Mr. Rex Madsen
Snow Christensen & Martineau
10 Exchange Place
Salt Lake City, Utah 84145
Re: Update to KSTU-TV Financial Analyses
Dear Mr. Madsen:
This letter will serve as an update to the financial analyses which we performed for you in
December of 1993 involving broadcast television channel 13 in Salt Lake City, Utah, This
update will serve to bring our analyses forward to the start of 1997. It also provides minor
refinements to our original report
The analyses in this letter are based upon the same assumptions, methodologies and data
sources used in our original 1993 study. You should refer to that document for a
complete listing of these.
As was the case in 1993, we are examining three specific issues involving channel 13:
1.

Fair Market Value of channel 13's FCC license as of the date that the station began
broadcasting (1987); assuming that local TV station channel 20 had noi been
purchased.

2.

Fair Market Value of all of the assets used and useful in the operation of channel 13
as of today (1997); assuming that channel 20 had not been purchased.

3.

Estimation of the likely cash distributions that would have been made to the Mountain
West partners "(40% beneficial owners) in channel 13 during the period 1987 and
today. This estimate assumes that channel 20 had not been purchased and that
channel 13's assets had :.ot been sold to Fox Broadcasting in 1989-90.

Fair Market Value of Channel 13 license -1987
It remains our opinion, as stated in the 1993 report and amended in my 1993 deposition,
that the Fair Market Value of a 40% interest in channel 13's license as of late 1986 and
early 1987 was: $10.137.000,
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Channel 13, Salt Lake City
May 3, 1997
Page 2
Fair Market Value of Channel 13 - Start of 1997
Since our original report there have been significant overall improvements in the financial
performance of broadcast TV stations, like channel 13. Among these are:
• The Gross Advertising revenues of Salt Lake City TV stations have risen nearly 50%
from 1993 to 1996,
• The audience levels of Channel 13 have remained essentially stable despite the
growth in competing local broadcast channel 14.
• Overall buyer interest in commercial TV stations, in particular those associated with
the Fox network, have become stronger. This has lead to higher overall station
pricing levels expressed in terms of "cash flow multiples."
Utilizing the same methodology contained in our original report we have formulated a new
series of revenue and expense projections for channel 13 from 1997 onward for 10 years
(see attachment). This methodology is the same as that used by knowledgeable station
buyers when they prepare a bid to purchase a station.
The projections assume that channel 13 maintains a 14.5% share of local audience.
Likewise, its "Revenue/Audience Index" should remain at 1.10 which is normal for Fox
affiliates of this type. The projections continue to be based upon the assumption that
channel 20 was not purchased by channel 13. They are also assume that a knowledgeable
buyer of the station would seek to maximize near-term operating profitability.
Reference to the table shows that channel 13's gross revenues are expected to be about
$23,800,000 in 1997 and then rise to about $33,900,000 in 2006. Operating cash flow is
estimated at about $6,400,000 in 1997 and rising to about $10,200,000 in 2006.
Each of the future year's operating cash flows have been discounted back to present value
at a 16% rate. In addition the future estimated resale value of the station has also been
discounted back. All of the future discounted cash flows have then been accumulated for
10 years, as was done in the 1993 report
Reference to the 10th year (2006) of the "Discounted Cumulative Cash Flow" table
(attachment) shows*that all of the assets (excluding cash equivalents, receivables, and all
liabilities) would be $58,808,000. To this amount has been added $2,648,000 for accounts
receivable which would normally remain the property of the seller. A $500,000 deduction
has been made to allow for an "Equipment Lease Payoff," producing a total of $60,957,000
that would have been available for distribution to the stockholders. A 40% interest in this
would then be worth $24.383.000.
Since 1993 there has been only one significant sale of a VHF network station in the
market This was the 1994 sale of KUTV (ch. 2, NBC) for $109,000,000. While this
station's levels of profitability are somewhat higher than those projected for channel 13,
the sale clearly demonstrates the significant value that a network affiliated VHF television
station can have in Salt Lake City.

S20515
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Channel 13, Salt Lake City
May 3, 1997
1987 to 1996 Operating Projections
Even if Channel 20 had remained in operation, there is little doubt that Channel 13 would
have been able to attain a positive operating cash flow by the second year of operation.
Subject to the assumptions contained on page 17 of our original report, we have updated
our revenue and cash flow projections for the station during the 1987 to 1997 period.
These updated projections appear as an attachment to this letter.
Reference to the projections shows that Mountain West Television would have received a
total of $8,751,000 in net cash distributions from channel 13's operations. This amount
does not provide any allowance for the "time value of money" (potential lost interest
income) which Mountain West might have realized through investment of its cash
distributions during the 1987 through 1996 period.
HSMC and David E. Schutz represents that the information and analyses contained in this
report are based upon their best knowledge and belief. Neither the undersigned, nor any
member of HSMC have any personal or financial interest in the.business enterprises
examined herein, or with any company associated with the law firm of Snow, Christensen
& Martineau, Fox Broadcasting, or Mountain West Television.
Respectfully submitted,
Sincerely,

Vice President
Attachments:

Ch. 13financialprojections 1997 forward
Ch. 13 discounted cash flow analysis
Ch. 13 operating projections 1987-1996

DES:grm

Hoffman
Schutz
Media

Protected Revenues. Expenses & Cash Flow * 1987 through 1996
Including Proceeds Available for Distribution to Stockholders

hanne! 13, Safl Lak* City, Utah
Doffars In Thousands)

(Assuming Continuing Operation of Channel 20)

- Years-

i-Jun-97
1987

IEVENUE
roaa Ttm« 9*1— (Non-Natwotk)

106,871

tannal 13 • Audlanca Bham
t V A Inda*'

0.0*|
1.00

iann«l 13 • Grots Advertising Ravanua
larmat 13 • Ravanua 8h*ra
L N I : Agency & H«p. Commlttfont
lannat 13 • Nat TVna Salaa
\d&. "Other Revenot"

$0

1988

1989

find)

<**>

970,774
6.0%]
1.00
$3,662

972,000

XChg

1990
<4«>>

2*1

$74,773

1992

XChg

1993

(6 th)

(6 th)

<7lh)

$73,382

$80,000

$88,077

XChg

1994

$113,801

15.0%
1.10

14.6%
1.10

$10,093
M.*%

812,105
10.6%

$13,200
19.6%
(2.378)
$10,824
174

$14,351
19.6%
(2,583)
$11,708
180

918.188
19.0%
(3.270)
814,800
248

10

$4,643

$7,144

64%J

•8,786

$0
0
0

$500
750
2.500
0

rx\

$572
500
2.018
0
877
1t633

UX\

1LS251

&1751

$8,768
183

$0,028
100
23%|

$0,926

13%| $10,824

#%J

XChg

199«

XChg

•*]

* f « | 9120,711

tTX\
trx\

1996

XChg\

ffOOV

<9»v

15.0%
1.10

160

i*nn«t 1$ « Nat Ravamia

XChg

15.0%
1.10

0.010
94.843
154

0

so

*ra

4x\

1991

13.0%
1.10

11.0%
1.10
98.712
17.1%
f 1.566)
97,144
157

$.ox\

XChg

H

$135,000

13x\

14.8%
1.10

14.6%
1.10

$19.253
ff.0%
(3,488)
$15,788
283

$21.533
19.0%

fl*|

(3.678)

f«J

r*J

$17,857
204

97%j $18.768

6%l

$17,867

12%|

$803
738
4,285
083
1,679
2,309

rx\

$850
793
4.827
1.030
1,788
2.501

7*|
#%j
ix\
7*j
fid
H

t%] $11,766

9%\

$14,698

$701
830
3.673
750
1,177
2,057

TX\
§x\

$780

7*4

660

tJ

Expenses & Cash Flow
hanntl 13 » Dtract Ex part* a a

0
0

1,400

$535
600
2.700
0
714
1.512

oiftJ Cath E i p « n t c

$0

$6,614

$8,061

h a n n a l 13 • D I R E C T C A S H F L O W

$0

($972)

$1,162

Promoflon
Programming
Nrwa
Sala* (10% of Nat "Dm* 3ala«)
Ganara! 4 AdmWtfratfva

•>h Flow Mwgfn

484

•*f%|

2>j
6<ni

9%\

H
#*|

$813
540
3.140
0
003
1,784

H
H

$855
583
3.401
0
1.062
1,005

H

$6,498

9X{

$7,058

H

$7,827

#%|

$2,270

97%[

$2,666

76X\

$3,197

11X\

17%

30%

$6,966

lt%\

3.087

tJ

000
1,400
2,222

20%]
irJ
t%|

$10,009

$2,760 -rrxJ M ^ 7
24%

93%

H
H
H

ff%j $10,783

t%\

$11,987

f*J

76%j $ 5 , 0 2 6

J%j

$6,969

>9%|

$2%

*4%

•tt:
Capital laaaa Paymanta
Capital fimprovamanta
at Caah AvaJtabla for DUtrlbufton

(340)
0

(300) I

$0

$0

$542

$1,830

$2,026

$2,357

0

0

217

652

611

043

$0

$0

$217

$869

ItWboBon to M.W.T. (40%)
:umu1atlv* V a l u a of M . W . T . Distribution*

(340)

(340)

J2221

kiaumet total capitalization of $10 MX. of *tileh $6 Mil. It common equity and $2 MR. la l a a t a Financing.

S20517

029558

(340)

(540)

OOP)

(SOP)

$1,660

(340)
(500)

$2,623

(340)

15221

(340)

£221

$1,040

$4,047

778

1,819

$3,399

$5,017

(340)

(340)

(500)

£221

$4,199

$6,149

1,674

2,080

$6,691

$*,7S1

Channel 13 - Discounted Cash Flow Valuation As of January 1,1997
ASSUMING CHANNEL 20 REMAINED IN OPERATION)
Dollars In Thousands)
02-Jun

Channel 13 - Operating Cash Flow
Present Value Factor

1997

1998

1999

(1st)

(2nd)

(3rd)

-Years2000
2001
(4th)

(5th)

2002

2003

2004

2005

2006

(6th)

(7th)

(8th)

(9th)

(10th)

$6,405 $6,758 $7,128 $7,515 $7,918 $8,340 $8,780 $9,240

$10,222

0.8621

0.7432

0.6407

0.5523

0.4761

0.4104

0.3538

0.3050

0.2630

0.2267

5,521

4,760

4,330

3,937

3,578

3,250

2,951

2,678

2,430

2,203

$5,521

$10,281

$14,611

$18,548

$22,125

$25,375

$28,326

$31,004

$33,434

$35,637

uture Resale Value (10.0 times c.f.)

87,800

92,396

97,202

102,218

discounted Value of Resale

31,066

28,184

25,559

23,171

'Iscounted Cash Flow
ccumulated Dlscouted Cash Flow

16%

$9,720

ccumulated Cash Flow + Resale:
Vatu* of •Accumulated Discounted Cash Flow* ptut •Discounted Value of Futurt Sale* Price* of the ttatton

Add: Aocta. Raoalvabt*
L « M : Buy-out of Eautpttwnt L O M « :
Vatu* of Station

**•*•••

Vatu* of 40% of Station A M « U :
CO

to

o
tn
H
CO

o
10

2.648
(500)
| **» $60,957 |
| »*$24,383l

Channel 13, Salt Lake City, Utah

Projected Revenues, Expenses & Cash Flow -1997 Perspective

(Dollars In Thousands)

(Assuming Continuing Operation of Channel 20)

Years
[

1096 1

REVENUE

(HtKottc)

Market Grot• T i m * 8atc* (Non-Network)

$135,000

Channel 13 • Audlenea Share
•R/A Inda* -

14.6*J
1.10

Channel 13 • Grot* Adverfltlng Revenue
Channet 13 * Revenue 8hare
Lett: Agency t Rep Cornrnltttana
Channel 13 . Net TVne 8afe*
Add: 'Otter nevenue#

1

Channel 13 • Net Revenue

1998 %Chg

1997

(**)

f2«f;

ff*;

r*

$144,450

$150,228

16.0%
1.10

15.0%
1.10

$21,533
$23,634
ta.o%
10.5%
(3,870)
(4.200)
$17,057
$10,544
l6Q |
161

$24.788
16.6%
(4.462)
$20,320
167

1999 %ChQ

4*| $156,237

f4if>;
ni

150%
1.10
4*
1
4%

16.6%
(4.640)
$21,139
174

2 0 0 0 XChg

4%

$162,467

2001 %Chg
f«*>;

4*1 $168,088

$178,748

15.0%
1.10

15.0%
1.10

16.0%
1.10

$28,610
76.5%
(4.620)
$21,064
161

4*1 $27,883
1
16.6%
4%
(5,010)
$22,064
168

4% $28.908
!
10.6%
4*J
(5.220)
$23,778
195

4*1 8182,778

4ll 9190,088

930.168
78.5%
(5.426)
924,730

4%
4%

1

4*1 $107,800

4%
4*
I

22

931.384
19.6%
(5.846)
$38,719
211

4%
4%
I

932.619
71.8%
(5.871)
$20,747
220

2 0 0 6 %Chg
(10 th)

4*1 9206,607

4%

16.0%
1.10

15.0%
1.10

16.0%
1.10

16.0%
1.10

2 0 0 5 %Chg
Cth)

(itfi;

f7lf»J

(6«f»;
4*

2 0 0 4 %ChQ

2 0 0 3 XCt*

2 0 0 2 %Chg

4*

$33,924
fl.8%
4*1
(6,106)
927.617
228

4%
4%

117,607

$1$,705

3%

$20,493

4%

$21,312

4*

$22,165

4%

$23,052

4%

$23,974

4%

$24,933

4%

$28,930

4%

$26,987

4%

$26,046

4%

$650
703
4,627
1.030
1,766
2,501

$865
62S
4,700
1,000
3,006
2,605

rJ
•*|

$011
658
4,000
1.030
3,222
2,803

l*i

$030
603
5,056
1.030
3,351
2,015

i*

$007
028
6,208
1,030
3.465
3,031

9*
4*1

$008
065
6.364
1.030
3,625
3.153

J*
4*

$1,028
1.004
6.525
1,030
3,770
3.279

S%
4%

91,067
1,044
6.001
1,030
3.921
3,410

1*
4*
1*

91,088
1,068
6,862
1,030
4,077
3.648

1*
4*
1*
o*J

$1,121
1,129
8,036
1,030
4,240
3,668

1*
4*
1*

$1,166
1,174
0,219
1,030
4.410
3.838

3%
4%
3%
OX
4%
4%

Expenses & Cash Flow
Channel 13 » Direct Expontoe

1

Technical
Promotion
Prognunrnlng,
Newe
Sale* ( 1 3 * of Revwiue)
General 1 Admfnfttoative

$11,667

$13,300

Channel 1 3 - C A S H F L O W

J $0,139 }

$8,405

?e*n f low Afa/pfn

|

Total Cash Expentr.

to

w

o
m

f-»
<4>

©
10
C£
CT
05
O

34%|

33%

H
H
7flJ
H
H

f

4*|

H

H
H
H
H

$13,734

H

$6,758

0*J $7,128

33%

$14,184

33%

**i

H

H
H
H

H

$14,650

ssj

$7,515
34%

H

H
*n
4*J

H

$15,133

s*l

$7,918
94%

3*1

H
H
H

H

$18,834

5*j

$8,340
35%

1*1
0*1
4*i

H

H
*H
H

H

•tt.itt

H

s%j

$6 T 760

8%j $9,240

38%

$19,690

38%

4*i

*H

H

$17,247

5%J $ 9 , 7 2 0
30%

0*i
4*1
4*|

H

$17,824

8%

8%j$ 1 0 , 2 2 2

6%

38%

CPL Proposal

SUMMARY F I N A N W A L

channel 13 - Salt Lake City
Calendar Years

£

STATEMENTS

(Dollars In Thousands)
1989
1990
1991

02^^s7

1987

1988

$0

$4,643

$7,144

$8,768

$9t926

$10,824

$11t768

$14,896

$15,788

$17,657

o

5,614

5,961

6,498

7t058

7.627

8,988

10,009

10.763

11.667

($972)

$1,182

$2,270

$2,868

$3,197

$2,780

$4,887

$5,025

$5,989

1992 1

1993|

1994|

199JT

1996

32-Jun-97

Met R e v e n u e
Less: Direct Operating Expenses
Operating Cash Flow

$0

SOURCE

02-Jun-97

& APPLICATION

OF FUNDS
02-Jun-97

3uy-Out Competing Applicants
Sost of Equipment
Vorklng Capital
PreClose MWT Expenses
Working Capital
Total Funds Required

en
to
o
to

o

o

C/T

$5,000
2,000
3,000
200
0_
$ 10,200

Senior Loan - Bank
Buy-Out-Notes
Equipment Loan
Conv. Preferred -Investor
Common Equity - Mgmt.
Total Funds Provided:

$3,400
3,000
1,000
2,800
0
$10,200

PL Proposal

CASH AVAILABLE FOR LOAN ^PREFERRED STOCK REPAYMENTS

-Jun-97

SH FLOW (From Operations)
ss:
Senior Loan Interest
3uy-Out Debt Interest
Equipment Loan Interest
epreclatlon & Amortization
XABLE INCOME
.oss Carry Forward)
.ess: Income Taxes
T INCOME
ess: Capital Expenditures
>d&. Depredation & Amortization
Deferred Interest - Sub. Debt
SH - DIRECT OPERATIONS
lus: Cash • Start of Year
Yield on Cash @
ess: Debt Repayments
Preferred Stock Redemptions
SH POSITION - End of Year

en
to
o
ui
to

o
%

ft

10.0%
10.0%
10.0%

1993 |

1994

1995

1996

$2,780

$4,887

$5,025

$5,969

(85)
0

0
0
0

1987

1988

$0

($972)

$1,182

$2,270

$2,868

$3,197

(300)
(94)

(340)
(278)
(78)

(323)
(218)
(61)

(289)
(158)

(238)
(98)

(75)

(395)

(43)
(583)

(22)
(652)

(170)
(38)
0
(736)

7
(715)

(1743)
(U43)
0

185
(1,559)
0

1,196
(362)
(270)

1,857
0
(607)

2,253
0
(738)

185
200
395
61

927
200
583
43

1,250
200
652
22

1,515
200
736
0

(1,390)

841

1,752

2,124

3,000

909
40
(940)

850

1,544

52

78
(1,280)

111
(1,450)
(1.190)

(850)
(1,190)

33%

$0

(Dollars In Thousands)
1989
1990
1991

200

3%

(1.743)
200
75
78

69
(770)
0

$909

0

$850

(1,110)
0

$1,544

0

$2,467

1992

0

0

(370)

0
0
(326)

0
0
(250)

1,987
0
(650)

4,517
0
(1.485)

4,699
0
(1,545)

5,739
0
(1,889)

1,337
200
715
7

3,032
200
370
0

3,154
200
326
0

3,851
200
250
0

2,451

2,259

3,602

3,680

4,301

2,467

2,389

2,714
135
0
(1.190)

5,262

7,965

213
0
(1.190)

303
0
(1.190)

$2,389

106

$2,714

$5,262

$7,965

$11,380

)PL Proposal
LOAN

2-Jun-97

AMORTIZATION

SCHEDULE

(Dollars In Thousands)
|

1987 |

1988

1989

$3,400

$3,230

1990 |

1991 |

1992 |

ENIOR LOAN • Start of Year

$0

Less: Loan Repayments (2)

0

ENIOR LOAN • End of Year

$0

$3,230

$2,890

jy-Out-Notes • Start of Year (1)
Less: Repayments

$3,000
0

$3,000

$2,400

jy-Out-Notes - End of Year

$3,000

$2,400

^uipment Loan - Start of Year
-ess: Repayments

$1,000
(144)

$856
(162)

$694
(178)

$516
(195)

$321
(216)

$105
(238)

jufpment Loan - End of Year

$858

$694

$516

$321

$105

($133)

$2,800

$3,080

$3,388

308

339

$3,727
373

$4,099

280

410

eferred Stock - Start of Year
^dd: Cumulative Dividend
Less: Stock Repurchased
eferred Stock - End of Year

10.0%

o

8

£f
CT5
CO

(600)

(340)

(600)
$1,800

1995 |

1996 |

$850
(850)

$0
0

$0
0

$0
0

$2,380
(680)

$1,700
(850)

$2,380

$1,700

$850

$0

$0

$0

$0

$1,800

$1,200
(600)

$600
(600)

$0
0

$0

$0

0

0

$0
0

$0

$0

$0

$0

$0
0

$0
0

$0
0

$0

$0

$0

$0

$4,509

$3,771

$2,958

$2,065

$1,081

451

377

296

206

$2,890
(510)

(600)
$1,200

$600

0

0

0

0

0

$3,080

$3,388

$3,727

$4,099

$4,509

I) Buy-Out Notes are Assumed to be Placed on 1/1/1987
I) Loan Repayments are by HSMC's Estimates

en
to
o
tn
to
to

(170)

1994 |

1993 |

$0

($133)
133

(1,190)

(1,190)

(1.190)

0,190)

$3,771

$2,958

$2,065

$1,081

108
(1.190)

($0)

:PL Proposal

/aluation of Common Equity - End of 1996
ilue of Channel 13 Operating Assets
id: Value of Cash-on-Hand
Accounts Receivables
JSS: Outstanding Debt
Redemption of Preferred Stock

$58f808
11,380
2,648
0
0_

oss Cash Available to Common Shareholders (3)

$72,836

alue of MWT's 4 0 % Interest

I) Assumes Subchapter "S" Election

to
o
in
to

O

lc

I

$29,135 I
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MEMORANDUM

TO:

Ralph W, Hardy, Jr.

FROM:

Thomas J. Hutton

RE:

Mountain West/Northstar

DATE:

July 22, 1986

You asked whether Mountain West would be obligated
to disclose any arrangement it might make with Northstar in
connection with a settlement of the Salt Lake City Channel
13 proceeding.

The arrangement contemplated is for

Northstar to finance the settlement and the construction of
the station in return for a cognizable minority ownership
interest in the construction permit and the option to
acquire control of the station once it commences operation.
Section 73.3525 of the Commission's Rules calls for
the filing of the following documents in connection with a
settlement:

(1) a joint request for approval of the

settlement; (2) a copy of each settlement agreement; and (3)
the affidavit of each party to the settlement stating the
public interest reasons supporting the settlement and
stating that its application was not filed for purposes of
reaching a settlement.

Because the Mountain West-Northstar

agreement would not be a settlement agreement —

i.e., an

agreement between competing applicants providing for
settlement of a case —
Section 73.3525.

it would not have to be filed under

- 2 -

However, I believe the Mountain West-Northstar
arrangement would have to be disclosed pursuant to Section
1.65 of the Rules,

Section II, Question 9 of the 301

application form asks:

"Are there any documents,

instruments, contracts or understandings relating to
ownership or future ownership rights (including, but not
limited to, non-voting stock interests, beneficial stock
ownership interests, options, warrants, debentures)?

Even

an oral agreement between Mountain West and Northstar would
fall within :nis language.

See, e.g., Cascade Video of

Oregon, Ltd,, 99 F.C.C.2d 1001 (Rev, Bd. 1984), recon.
denied, FCC 64R-67 (released September 21, 1984) (issue
added to determine whetner applicant misrepresented facts,
lacked candor, or violated Section 73.3514 of the Rules by
failing to disclose future plans to syndicate out its
ownership,)
Section 1,65 of the Rules requires an applicant to
report within 30 days when information in an application is
not substantially accurate and complete in all significant
respects and to report other substantial changes in matters
which may be of decisional significance.

Merrimack Valley

Broadcasting, Inc., 99 F.C.C.2d 680 (1984), app. pending.
This reporting requirement applies until the application is
granted or denied by a final order.

Section 1.65.

Thus,

Northstar's acquisition of an ownership interest would have

J)LA 0 2 8 2 1
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to be reported in an amendment filed within 30 days of the
acquisition unless the application has been granted by a
final order.
The best hope for avoiding escalating settlement
demands due to Northstar*s involvement appears to be
execution of settlement agreements (and perhaps even
approval of the settlement) before a deal is struck with
Northstar.

The competing applicants then would be in a poor

position to argue that the settlement would not serve the
public interest.

There is a risk they would argue Northstar

has been a "real party in interest" all along, but this
would be based merely on conjecture on their part.

If

Mountain West decides to take this approach, it should have
access to an alternative source of financing so that
Northstar will not have undue leverage.
An underlying consideration here involves Mountain
West's integration commitment.

If Mountain West's

percentage of quantitative integration drops.due to
Northstar1s involvement/ it could expose Mountain West to
claims that its integration proposal was not made in good
faith.

In Partial Initial Decision of Administrative Law

Judge Byron E. Harrison, FCC 86D-32 (A.L.J., released May 2,
1986), the ALJ castigated the president of a company for his
company's failure to fully effectuate its integration
proposal at a station it obtained through settlement of a
comparative hearing.

In the Cascade Video case, the Review

OLA 0 2 8 2 2
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Board expressed concern about dilution of an integration
proposal through sale of ownership interests in the station.
If the Mountain West integration proposal is being diluted,
I would feel much more comfortable if that were done through
an amendment approved by the Commission rather than by
merely filing the agreement with the Commission after the
application is granted by a final order.
Other Issues
I agree with Nancy's memo as to the procedures for
introducing a new pamy such as Northstar to the
application.

If the application is amended pursuant to

Section 1.65 to disclose Northstar's involvement, Mountain
West would have to make a "good cause" showing under Section
73.3522-

This should not be an obstacle.

If a deal with

Northstar is struck after the grant of the Mountain West
application is final, the agreement should be filed pursuant
to Section 73.3613 and Northstar's ownership interest
reflected on the ownership report filed under Section
73.3615 within 30 days of the final order granting the
application.
I agree with Nancy that an application in hearing
status can be amended to bring in a new minority principal,
and perhaps a majority principal.

However, in my view the

theory that a new majority principal can be brought in
through an amendment conflicts with Calhoun County
Broadcasting Co,, 57 R.R.2d 641 (1985), in which the
OLA 0 2 8 2 3
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Commission dismissed with prejudice a construction permit
application by an applicant who stated it was his intention
to assign the permit once it was issued.

"The Commission

will not grant a construction permit application to an
applicant who has previously agreed to assign the permit and
thus has no intention to construct and operate as proposed."
57 R.R.2d at 646.

I can see no reason "ft>r the Commission to

permit assignment of a controlling interest in an
application as a one-step transaction before an application
is granted but not as a two-step transaction before and
after the application is granted.

(In both cases, the

Commission's power to pass on the qualifications of the new
party is the same.)

In any event, the basic point Tiere is

that there should be no way for Northstar to take a majority
interest in the construction permit, as opposed to the
application (which may be permissible) or the program test
authority/license.

I agree with Nancy that the one-year

holding requirement of Section 73.3597 does not apply to
licenses issued pursuant to a settlement, as the underlying
policy goal of the requirement is to obtain at least a
minimal public interest benefit from the comparative
process.

Transfer of Broadcast Facilities, 52 R.R.2d 1081,

1090 (1982), modified on other grounds, 99 F.C.C.2d 971
(1985).

DL

*

02824
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- 6 Nancy's memo mentioned that at least one of the
applicants has applied for a city of license other than Salt
Lake City,

In this situation. Section 73,3525 requires a

finding that the goal of Section 307(b) ("a fair, efficient
and equitable distribution of radio service") will not be
unduly hindered by the settlement.

Unless the Review Board

decision turned on Section 307(b), this is unlikely to be an
impediment.

The Commission has been emphasizing the

areawide nature of television service lately.

Nevertheless,

any settlement agreement and any agreement with Northszar
should recognize and deal with the possibility of a
republication order.

OLA 0 2 8 2 5
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C O M M U N I C A T I O N S PARTNERS, L T D .

ERC C. NEUMAN

OS)
July 28, 1986
Mr. Ralph V. Hardy
Down, Lohnes & Albertson
1255 Twenty-Third Street
Washington, D.C. 20037
Dear Ralph:
Once again, we at Communications Partners appreciate very much your spending
the time to travel to Dallas to visit with us last Thursday, As we discussed,
we are very excited about the potential of Channel 13 in Salt Lake City, and
are very anxious to find a way to work together.
In order to follow-up on the items we reviewed last Thursday, I have marked the
Memorandum of Understanding to reflect what I believe we discussed at the
meeting.
I have also enclosed a clean copy of this Memorandum for your use.
If there is anything that I missed in this Memorandum, or if you or your group
would like to discuss any of the issues again, we would be more than happy to
do so.
As we also discussed, we have prepared a financial analysis of the transaction
that I scratched out on the board. You will notice that we have designed a $10
million financing arrangement that will provide all of the money that we
project is necessary for this venture, plus another $1 million of a contingency
reserve. Of this financing, the Mountain West Principals would be required
only to convert their existing investment into preferred stock of the
continuing company, plus perhaps invest a nominal amount in common stock.
Communications Partners would be responsible for arranging all the rest of the
financing.
In the financial analysis, we project that the preferred stock, including that
helcTby theMountain West Principals, could be repaid in the third year, and by
the fifth year the company would be worth somewhere between $61-$98 million.
At this point, it might be adviseable for certain shareholders to sell and
others to purchase the shares of those wishing to sell. We would very flexible
in this regard.
Again, we are quite anxious to work with your group on this project, and if
there is anything that Brad or I can do to help move along a positive decision,
please let me know.
Cordially,

Eric C. Neuman

^_^„
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Projected Transactions at Closing; (assumed to occur 9/30/86):
A) Cash Transactions:
1) Sources of Cash:
-

Purchase by CPL of Preferred Stock
Purchase by MWT Principals, CPL, 6c
Woods of Common Stock
Initial Draw on Bank Loan

§ 2,000

Total Sources of Cash

$ 2,610

10
600

2) Uses of Cash:
-

Cash payments to buy-out competing applicants
Payment of 20% on equipment order

-

Miscellaneous Closing Costs

$ 2,000
400
1QQ

Total Uses of Cash

$ 2,500

Assumed Inital Cash Balance

$

110

B) Non-Cash Transactions:
1) Conversion by MWT Principals of their estimated
claims against MWT into MWT Preferred Stock.

$200,000

of

2) Creation of $3.0 million by Buy-Out Notes, evidencing the
non-cash portion of the estimated $5.0 million to be paid in
total to the Competing Applicants. It is assumed that these
-Notes will bear interest at 10% per annum, and will pay interest
only for the first three years commencing at Closing, and then
will amortize in even installments of principal over the next
five years.
3) Creation of a $1.6 million equipment loan (or lease), which will
amortize in even quarterly
installments
of
principal
and
interest
beginning
after
9/30/87
(the assumed date that
installation is assumed to be completed).
Projected Statements of Income and Cash Flow
These are presented in Exhibit I to this memorandum. Page 1 contains
an analysis depicting the projected Salt Lake City market TV revenue
through 1994, Channel 13 f s projected share of such revenues, and
Channel 13*5 projected operating margin. Page 2 contains a projected
income statement, and Page 3 contains a projected statement of cash
flow.
In the projected income and cash flow statements, it was
assumed that the preferred and intital bank loan were entirely retired
through a refinancing loan that was obtained on 9/30/89, based on the
operating results of the station. Following these three pages are
amortization schedules relating to the various financings assumed in
the analysis.
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IV.

Return Analysis:
If the station were to be sold after five years at two assumed
multiples of cash flow, the projected returns to each party would be
as follows:
Sales Multloles
10x Trailing
12x Next
12 Month
12 Month
Cash Flow
Cash Flow
Sale Proceeds Resulting from
an assumed sale as of 12/31/91

§ 63,940

$ 98,400

$'

§

Less, Debt Outstanding:
- Refinancing Bank Loan
Buy-Out Notes
- Equipment Loan

#-

Total Debt Outstanding
Common Equity*

550
1,050
922

550
1,050
922

. 2,522

2,522

§ 61,418

§ 95,878

Shares of Equity:
- MWT Principals

§ 24,567

$ 38,351

- Woods

§ 18,425

$ 28,763

- CPL

$ 18.425

$ 28.763

*

This analysis assumes that the Preferred Stock created at the
Closing was retired with accumulated dividends through the payment
of $2,650,000 to CPL and $265,000 to the MWT Principals.
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CHANNEL 13 - SALT LAKE CITY

CPL Proposal for a J o i n t Venture
With Mountain West T,v.
Financial Analysis
Assumed Sources and Uses of Funds:

(000)

A) Sources of Funds:
1) Debt
-

Buy-Out Notes
Equipment Notes
Bank Loan

$3,000
1,000
3,400
Total Debt

LA.,000

2) Preferred Stock:
- Mountain West Principals
- CPL
Total Preferred

$ 200
2,000
$2,200

3) Common Stock:
- Mountain West Principals
- CPL
- Woods
Total Common

$

4
3
3

§

10

Total Equity

i - i ,210

Total Sources of Funds

$10,,210

B) Uses of Funds:
1) Cash expected to be expended by MWT
Principals
by the Closing

$

200

2) Buy-Out of Competing Applicants

5,000

3) Equipment

2,000

4) Working Capital

2,000

5) Contingency Reserve

lt01Q
Total Uses of Funds

$10,210
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MEMORANDUM OF UNDERSTANDING
Joint Venture amoung Charles Woodst Communications Partners, Ltd.
and Mountain Vest Television to own and operate
Channel 13, Salt Lake City, Utah
Parties:

1) Charles Woods ("Woods1'), either individually or
in concert with Charles Woods Communications
("CWC").
2) Communications Partners,
concert with InterFirst
("IFVC").

Ltd. ("CPL"), in
Venture Corporation

3) Mountain West Television ("MWT"), which is
presently owned by Joe C. Lee, Sid W. Foulger,
Jo-Ann Wong and George L, Gonzales (the "MWT
Principals").
Transaction Summary:

^Woods and CPL will A invest in MWT a sufficient
amount of capital to permit MWT to construct, own
and operate a television station (the "Station")
that will broadcast over Channel 13 in Salt Lake
City,
In addition to this capital, Woods and CPL
will agree as follows:
1) Woods wllli assist with the following items:
(1) overseeing the selection and installation
of the operating^equipment of the Station, and
(2) providing
or otherwise
locating the
operating management of the Station.
2) CPL willAassist with (1) providing guidance to
Barry Woods in the negotlating^the terms of the
buyout (the "Buyout Agreements") of each of the
three groups competing for the license to
operate
the
Station
(the
"Competing
Applicants"), (2) providing for all of the
financing, up to a maximum of $10.0KM, required
to construct and operate the Station, and (3)
overseeing the financial affairs of Newco on an
on-going basis.
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Financing:

1) Elements:
The Financing will consist of the
following elements:
a) Notes given to each of the Competing Applicants
pursuant to the Buyout Agreement (the "Buy-Out
Notes")
b) An equipment
loan
or
lease
("Equipment
Financing") relating to the equipment being
acquired for the Station.
c) A bank loan ("Bank Loan"), probably to be
guaranteed by Woods and CPL.
d) Preferred
Stock,
paying
a 10% cumulative
dividend, that will amortize in years 6-10.
2) Amount: The financing will total $10,_2_ million,
based upon the following assumed uses:
a) Sums already spent by KWT Principals
$
.2KK
b) Buy-Out of Competing A p p l i c a t i o n s 5 . 0 M K
c) Cost of Equipment
2.0KK
d) forking Capital and Contingency
3.0KK
Total

$10.2Ktf

The amount of the Financing may be reduced below
$10.^ million to the extent that the financing
required for either of itemsA (b) andJt(c) above are
•less than the amounts set forth.
Preferred Stock
Issuable to KWT:

KWT will receive an amount of Preferred Stock equal
to the amount of the KWT shareholders' investment in
the assets of KWTjat the time of the investment in
KWT by Woods and CPL. It shall be the intention of
A KWT to retire such Preferred Stock, in addition to
that set forth above, as soon as KWT's financial
situation permits it to obtain funds to do so by
means of a debt refinancing.
The Common Stock of A KWT will be sold for nominal
amounts to the following parties in the following
amounts:

Ownership of Newco:

Party
a)*KWT Principals
b) CPL
c) Woods

Amount
40%
30%A
30%A

\
Legal Fees: All legal fees incurred by Woods, CPL
and the KWT Principals from
the
date
of
this
memorandum to the Closing Date shall be reimbursed by
AMWT at the Closing.
Thereafter, all legal fees
incurred byAfclWT will be paid by^KWT.
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Salaries/Management
Fees:

1) Ongoing Management
Fees:
All
of
the A KWT
Principals, Woods and CPL who serve as employees
of MWT after the Closing will be paid a salary
and/or consulting fee equal to the amount that
would be payable to a third party In an arms
length
transaction
for
providing comparable
services.
2) Investment Banking Fee: At the Closing, CPL will
be paid an Investment Banking Fee based upon the
amount of the Financing raised.
3) Amounts: The amounts of the fees specified in
numbers 1 and 2 above shall be set byiMWT's Board
of Directors.

Conditions Precedent:

1) The obligation of each of Woods, CPL and the MWT
Principals to procede with this transaction is
subject to
the
execution
of
definitive
documentation governing the transaction amoung
MWT, Woods, and CPL, as briefly described In this
memorandum,
which
documentation
shall be
satisfactory to all parties.
2) The obligation of Woods and CPL
this transaction is subject to:

to

procede with

a) The determination by Woods and CPL that (1) the
Station can be equipped for a cost of no more
than $2.0 million, (2) Equipment Financing
shall be made available to Newco such that no
more than $400,000 shall be paid for this
equipment by Closing, and (3) the other terms
of the Equipment Financing shall be^reasonably
satisfactory to all parties,
b) The determination by all parties that (1) the
Buy-Out of the Competing Applicants can be
accomplished for a total cost not in excess of
$5.0
million,
(2) Of
such total cost, a
sufficient amount shall be paid by/iMUT in the
form of Buy-Out Notes such that no more than
$2.0 million shall be payable in cash, and (3)
The
terms
of
the
Buy-Out Notes shall be
reasonably satisfactorily to all parties, and
c) The award tCytMWT of the Construction Permit for
Channel 13, which award shall not be subject to
any further appeal.
3) The obligation of the MWT Principals to procede
with this transaction is subject to the provision
by CPL of the Financing pursuant to the terms
expressed herein.

T05284
030692

Exhibit I
Page i

7,23/2*
CHANNEL 13 - SALT LAKE CITY, UTAH
OPERATIONS ANALYSIS
PROJECTED
1987(1)

1988

1989

1990

1991

1992

1993

1994

73,300

82,000

90,300

99,300

109,300

122,300

134,MC

MET NON-NETHCR*
REVENUES

AU3IENCE SHARE

5.0

8.0

10.0

AARKET REVENUE SHARE

4,01

S.OZ

10,01 12.0Z

STATION MET REVENUE
Z INCREASE
OPERATING EXPENSES
Z INCREASE

733

OPERATING iSCCKE (LOSS)
Z 11ARSIN

(2)800
(67J
N/A

U.O

13-0

142,000

12.0

13.0

t3,G

13,01

14.0Z 14.01 14.OX

6,560
2.24
5,500
1.72

9,030 11,916 14,209 17,122 18,844 20,720
.1.38 1.32
1.19
1.21
1.10 1.10
6,000
6,950
7,815 8,922
9,422
9,800
l.tf
1.16
1.12
1.14
1.06 1,04

1,06<J
lo.US

3,030
33.55Z

4,966
41.oSZ

6.394
45.00Z

8,200
47.89Z

9,422
50.00Z

10,920
52.70X

FOOTNOTES:

(1) OPERATIONS ARE ASSuAcD TO 3E3IN OCTOBER 1, 1937; THEREFORE REVENUES ANQ EXPENSES REFLECT GNLY THREE MONTHS
Of THIS YEAR.
(2) DOES NOT i N C U X ?R£-ufERATlN6 COSTS.
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CHANNEL I 3, SALT LAKE CITY, UTAH
PROJECTED INCOHE STATEMENT
1986

733
600

REVENUE
OPER EXPENSE
OPERATING INCOKE (LOSS)
EXPENSES:
m-Q?£R EXPENSES
BANK LN INT
REFINANCING U INT
EQUIP IN INT
BUYOUT NOTES INT
DEPREC

0

1989

1987 1988

(67)

6,560
5,500

1,0603,030

200
14

600
41

203

75

40
300
75

151
300
395

TOTAL EXPENSES

289

1,056

PRE-TAX PROFIT

(289! (1,123)

INCOKE TAX
NET INCOHE (LOSS)

9,030
6,000

164
106
136
263
583

1990 1991

1992

1993 1994

11,916 14,209
6,950 7,815

17,122
8,922

18,844
9,422

20,720
9,800

6,394

8,200

9,422

10,920

199
105
143
736

6
84
83
715

(10) (10)
62
37
23
370 326
444

4,966

0
371
118
203
652

1,0491,251

1,344

1,182

888

U

1,779

3,622

5,212

7,312

8,978

10,567

0

0

174

1,666

2,398

3,364

4,130

4,861

(289) (1,123)

11

1,605

1,956

2,815

3,948

4,848

5,706

0

353
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CHANNEL 13 - SALT LAKE CITY, UTAH
CASH FLOW ANALYSIS

1986

SOURCES:
NET INCOME (LOSS)
DEPRECIATION
REFINCN6 LOAN
BANK LOAN DRAWS

1987

1988

(289) (1,123)

0

75

19W

il
395

1,605

S83

300

1,125

706

0

0

400

Q

0
35
0

0
110
150

2,275

0
0
0

0

0

2,915

0

35

660

INCREASE (DECREASEL IN CASH

11

42

CUMULATIVE CASH -

11

52

TOTAL USES

652

2,815

734

1992

1993

1994

3,948

4,848

5,706

715

370

326

300

77

USES:
CAPITAL EXPENDITURES
PRIN PAY«ENTS;
8AKK LOAN
EQUIP LOAN
BUYOUT NOTES
REFINANCING LOAN
REPAY PREFERRED

1,95*

1991

4,225

tl

TOTAL SOURCES

1990

6,413

400
160
600

2,608

3,551

4,663

5,218

6,032

400

400

400

200

200

0
177
600

195
600

238
450
0

2tf

888

443

'

1,375

2,300

216
600
650

6,350

2,552

3,495

1,866

46

63

56

55

2,798

4,330

5,569

98

161

217

272

3,070

7,399

12,969

0
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BANK LOAM
9 . 5 1 MEREST RATE
QUARTER
EMQ1M6
12/31/1984
3/31/1987
6/30/1987
9/30/1987
12/31/1987
3/31/1988
6/30/1988
9/30/1988
12/31/1988
3/31/1989
6/30/198?
9/30/1989

BESiX
PR1N

600
900
1,181
1,462
1,743
2,025
2,100
2,175
2,250
2,325
2,JW
2,275

IKT

14
21
28
35
41
48
50
52
53
55
55
54

WW
PAY

PRIM
EM0IN6

{ZQOt

900

(281)
(281)
(281)
(282)
(75)
(75)
(75)
(75)

25
25

1,181
1,462
1,743
2,025
2,100
2,175'2,250
2,325
2,300
2,275

2,275

0
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BUYOUT MOTES
iOl INTEREST RATE
QUARTER

mm
iininm
3/31/1987
6/30/1987
9/30/1987
12/31/1987
3/31/1988
6/30/1988
9/30/1988
12/31/1988
3/31/198?
6/30/1989
9/30/1989
12/31/1989
3/31/1990
6/30/1990
9/30/1990
12/31/1990
3/31/1991
6/30/1991
9/30/1991
12/31/1991
3/31/19926/30/1992
9/30/1992
12/31/1992
3/31/1993
6/30/1993
9/31/1993

8E6IN
PRIK
3f000
3,000
3,000
3,000
3,000
3,OC0
3,000
3,000
3,000
2,350
2,700
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$6,166,667
CREDIT AGREEMENT DATED
AS OF
NOVEMBER 18, 1986
AMONG
KWT, LTD
AND
SIDNEY W

FOULGER

*ND
NORTHSTAR COMMUNICATIONS, INC

0^a****

Z0033S1

- 3 -

"Default Rate" shall mean, with respect to any
amount of the Loans not paid when due

a rate per annum equal

to a rate 2% above the Interest Rate thereon.
"Designated Financial Partner" shall mean the
Partner designated by the Partnership to review and deliver
to Northstar and Foulger all financial statements required by
the terms of this Agreement.
"Dollars'1 and the sign "$" shall mean lawful
money of the United States of America.
"ERISA" shall mean the Employee Retirement
Income Security Act of 1974, as amended from time to time,
including any rules and regulations promulgated thereunder
"Event of Default" shall have the meaning
given such term in Section 7 hereof.
"FCC" shall mean the Federal Communications
Commission.
"Final Order" shall mean (l) action by the FCC
granting its consent and approval to the Conversion with
respect to which no action, request for stay, petition for
rehearing or reconsideration or appeal is pending, and as to
which the time for filing any such request, petition or
appeal has expired and with respect to which the time for
agency action taken on its own motion has expired, or ( n ) in
the event of the filing of such request, petition or appeal,
an action which shall have been reaffirmed or upheld and with
respect to which the time for seeking further administrative

Z003384
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THIS AGREEMENT, dated as of November 18, 1986, by and
among MWT, LTD., a Utah limited partnership (the
"Partnership"), SIDNEY W. FOULGER ("Foulger") and NORTHSTAR
COMMUNICATIONS, INC., a Delaware corporation ("Northstar").
W I T N E S S E T H :
WHEREAS, the Partnership intends to file an application
with the Federal Communications Commission (the "FCC") for
approval of the settlement of comparative proceedings before
the FCC for the issuance of a construction permit to establish a VHF television station to be licensed to Salt Lake
City, Utah (the "Station"); and
WHEREAS, the Partnership desires to borrow and Northstar
and Foulger desire to lend, certain funds for financing the
settlement of the comparative proceedings before the FCC ana
for the construction and initial operation of the Station,
and
WHEREAS, Northstar and Foulger desire to provide a
secured, non-recourse term loan facility to the Partnership
upon the terms and subject to the conditions hereof;
NOW, THEREFORE, in consideration of the mutual covenants, representations, warranties and agreements contained
herein, and for other good and valuable consideration, the
receipt and adequacy of which is hereby acknowledged, the
parties hereto agree as follows:

^J
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SECTION 1.
1.01.

DEFINITIONS AMD ACCOUNTING TERMS.
Certain Definitions.

As used in this Agree-

ment:
"Amended and Restated Partnership Agreement"
shall mean the Amended and Restated Agreement of Limited
Partnership dated as of the date hereof, executed by
Northstar and the Partners, in the form of Exhibit E attached
hereto.
"Capital Lease" shall mean any lease which has
been or should be capitalized on the books of the lessee in
accordance with generally accepted accounting principles.
"Code" shall mean the Internal Revenue Code of
1986, as amended from time to time.
"Conversion" shall have the same meaning as
given in the Amended and Restated Partnership Agreement.
Upon Conversion, the Notes shall be converted to demand
Notes.
"Conversion Date" shall mean the date on which
the Conversion occurs.

Said date shall mean the date which

is within thirty (30) days after FCC consent to the
Conversion has become a Final Order.
"Default" shall mean any event which with the
giving of notice or lapse of time, or both, would become an
Event of Default under Section 7 hereof.
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or judicial review shall have expired without the filing of
any request for such further review
"Foulger" shall mean Sidney W. Foulger.
"Foulger Loan" shall have the meaning given
such term in Section 2.01 hereof.
"Foulger Note" shall have the meaning qi en
such term in Section 2.04 hereof.
"Head Office" shall mean the principal office
of Northstar located at 1776 K Street, N.W., 9th Floor,
Washington, D.C. 20006, or such other address as Northstar
may from time to time designate.
"Interest Rate" shall mean a rate of ten
percent (10%) per annum.
"Lien" shall mean any mortgage, deed of trust,
lien, pledge, conditional sale, title retention agreement,
financing lease or other security interest, encumbrance or
any right of others which would limit the free and clear
disposition of any asset of the Partnership.
"Loans" shall have the meaning given such term
in Section 2.01 hereof.
"Loan Documents" shall mean this Agreement,
the Notes, the Security Agreements, the Amended and Restated
Partnership Agreement, the Pledge Agreement and any other
instrument required by Northstar or Foulger to evidence the
Loans.
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"Maturity Date" shall be (1) June 1, 1937
unless the grant by the FCC of a construction permit for the
Station has become a Final Order; (11) the date which is one
hundred eighty (180) days after the Station has commenced
regular operations pursuant to FCC program test authority for
the Station, unless the Conversion has occurred; ( i n ) the
date on which an Event of Default occurs; (IV) the date on
which the Rescission occurs; (v) the date on which the FCC
issues an initial order denying the the Conversion; or
(vi) the date which is the fourth anniversay of the
commencement of regular operations by the Station pursuant *to
FCC program test authority, whichever is earlier.
"Mountain West Television Company11 shall mean
Mountain West Television Company, a Utah general partnership,
its successors and assigns.
"Northstar Loan" shall have the meaning given
such term in Section 2.01 hereof.
"Northstar Note" shall have the meaning given
such term in Section 2.04 hereof.
ft

Notes" shall have the meaning given such term

in Section 2.04 hereof.
"PBGC" shall mean the Pension Benefit Guaranty
Corporation and any entity succeeding to any or all of its
functions under ERISA.
"Partners" shall mean George L. Gonzales,
Joseph C. Lee, Sidney W. Foulger, Jo-Ann Wong and MWT

3
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Corporation, a Utah corporation, all the current partners of
the Partnership prior to the date hereof.
"Permitted Liens" shall mean (1) pledges or
deposits by the Partnership under workers' compensation or
unemployment insurance or similar laws; (11)*Liens imposed by
law, such as carriers', warehousemen's, materialmen's and
mechanic's liens; (111) Liens for property taxes not yet
subject to penalties for non-payment and Liens for property
taxes the payment of which is being contested in good faith;
(IV) minor survey exceptions, minor encumbrances, easements
or reservations of, or rights of others for, rights of way,
highways and railroad crossings, sewers, electric lines,
telephone and telegraph lines and other similar purposes, or
zoning or other restrictions which do not adversely affect in
a material manner the use of real properties owned by the
Partnership; (v) Liens granted to Northstar and Foulger, and
(vi) other Liens consented to by Northstar and Foulger.
"Person" shall mean any individual, partnership, corporation, business trust, joint stock company,
governmental authority or other entity of whatever nature.
"Plan" shall mean any employee benefit or
other plan maintained for the employees of the Partnership
and covered by Title IV of ERISA or to which Section 412 of
the Code applies.
"Pledge Agreement" shall mean the Pledge
Agreement dated as of the date hereof given by the Partners
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listed on Schedule I attached hereto in favor of Northstar
and Foulger substantially in the form of Exhibit D attached
hereto
"Prohibited Transaction'1 shall mean any transaction set forth in Section 406 of ERISA or Section 4975 of
the Code.
"Regulation U" shall mean Regulation U of the
Board of Governors of the Federal Reserve System as the same
may be amended or supplemented from time to time.
"Reportable Event" shall mean any of the
events set forth in Section 4043(b) of ERISA as to which
event the PBGC by regulation has not waived the requirement
of Section 4043(a) of ERISA that it be notified within
30 days of the occurrence of such event, provided that a
failure to meet the minimum funding standard of Section 412
of the Code or Section 302 of ERISA shall be a Reportable
Event regardless of any waivers given under Section 412(d) of
the Code.
"Rescission" shall have the meaning given such
term in Section 8 hereof.
"Security Agreements" shall mean the Security
Agreements dated as of the date hereof given by the Partnership in favor of Northstar and Foulger substantially in the
forms attached hereto as Exhibits B and B-l.
"Subsidiary" shall mean any corporation,
business trust or similar organization of which a majority of
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the securities having ordinary voting power for the election
of directors, or their equivalent (other than securities
having such power only by reason of the happening of a contingency), are at the time owned by the Partnership and/or
one or more Subsidiaries.
1.02.

Accounting Principles.

All accounting terms

not specifically defined herein shall be construed in accordance with generally accepted accounting principles (hereinafter referred to as "GAAP") and, unless otherwise expressly
provided for herein, all calculations shall be made in
accordance with such principles.
SECTION 2.

THE LOAMS.

2.01.

The Loans.

Northstar ana Foulger agree, on

the terms and conditions of this Agreement, to make loans to
the Partnership on the date hereof in the aggregate principal
amount of $6,166,667 (the "Loans").

The loan by Northstar

shall be in the aggregate principal amount of $3,566,667 (the
"Northstar Loan").

The loan by Foulger shall be in the

aggregate principal amount of $2,600,000 (the "Foulger
Loan").

Disbursements of the Loans shall be made pursuant to

Section 2.06.
2.02.

Interest.

The Partnership shall pay interest

to Northstar and Foulger on the outstanding unpaid principal
balance of the Loans from the date of this Agreement until

ZG033S3

the entire unpaid principal balance of cue Loans is pa.d

m

full.
Interest en the Loans shall be calculated on the
basis of a year of 365 or 366 days, as appropriate, foi the
number of days elapsed.

Interest on the Loans shall accrue

at the Interest Rate and shall be due and payable in full on
the Maturity Date, on the occurrence of an Event of Default,
or upon payment of the outstanding principal balance of the
Loans.
2.03.

Payments.

The Loans (including all accrued

interest thereon) shall be payable in full on the Maturity
Date, on the occurrence of an Event of Default (except as
otherwise provided in Section 7), or on demand after Conversion.

Payments not made as required by this Agreement: shall

bear interest at the Default Rate.

Any payment with respect

to the Northstar Loan (including payment of interest) shall
be made, in immediately available funds, to Northstar at the
Head Office.

Any payment with respect to the Foulger Loan

(including payment of interest) shall be made, in immediately
available funds, to Foulger c/o Foulger Pratt, 2"Research
Place, Rockville, Maryland 20854.
2.04.

Notes.

The Northstar Loan shall be evidenced

by a promissory note of the Partnership substantially in the
form attached hereto as Exhibit A (the "Northstar Note'1).
The Foulger Loan shall be evidenced by a promissory note of
the Partnership substantially in the form attached hereto as

Z0O3399
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Exhioit A-l (the "Foulger Note").

The Noithszar Note and t.ie

Foulger Note are sometimes hereinafter referrec to collectlvely as the "Notes'1.
2.05.

No Prepayment.

The Partnership may not prepay

the Loans, in whole or in part, at any time prior to the
Conversion, except as a return of the Loans is contemplated
by the Rescission required by Section 8.
2.06.

Disbursements.

Subject to the terms and

conditions of this Agreement, disbursements of funds to the
Partnership from the Loans shall be made in accordance with
the drawing schedule set forth in Schedule II attached
hereto.

If Fouger fails to make any disbursement as required

on Schedule II, he shall be deemed to have forfeited his
right to collect any prior disbursement, provided, however,
that in no event shall Foulger be aeemed to have forfeited
disbursements in an amount in excess of One Hundred Fifty
Thousand Dollars ($150,000).
SECTION 3.

CONDITIONS PRECEDENT.

Section 3.01.

Conditions Precedent.

The obligations of

Northstar and Foulger to make the Loans are subject to the
conditions precedent that Northstar and Foulger shall have
received on or before the date of such Loans each of the
following, in form and substance satisfactory to Northstar,
Foulger and their respective counsel:
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(a)

Notes.

The Northstar Note and the Foulger

Note both duly executed by the Partnership.
(b)

Security Agreements.

The Security Agreements

duly executed by the Partnership together with acknowledgment
copies of the financial statements (UCC-1) duly filed as soon
as practicable after the date hereof under the Uniform
Commercial Code of all jurisdictions necessary or, in the
opinion of Morthstar and Foulger, desirable to perfect the
security interest created by the Security Agreements;
(c)

Pledge Agreement.

The Pledge Agreement duly

executed by each Partner listed on Schedule I attached
hereto, together with: (i) duly endorsed transfer or assignment of Partnership interests; and (li) such other documents
with respect thereto as Northstar and Foulger shall
reasonably request;
(d)

Certified Resolutions of MWT Corporation.

Certified copies of the resolutions of MWT Corporation dated
as of the date hereof authorizing the execution, delivery and
performance of the Loan Documents by MV/T Corporation and each
other document to be delivered by MWT Corporation pursuant to
this Agreement;
(e)

Signature Certificate of the Partnership.

A

certificate of the Partnership, dated the date hereof, certifying the names and true signatures of the Partners of the
Partnership authorized to sign the Loan Documents to which it
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is a party and the other documents to be delivered by the
Partnership or the Partners under this Agreement;
(f)

Opinion of Counsel for Partnership.

A favor-

able opinion of counsel for the Partnership, dated the date
hereof, in form reasonably acceptable to Foulger and
Northstar, provided that actual delivery of the final opinion
may occur after the date of this Agreement, but no later than
five (5) business days thereafter.
(<?) Amended and Restated Partnership Agreement.
The Amended and Restated Partnership Agreement.
(h)

Escrow Agreement.

The Escrow Agreement.

(1)

Settlement Agreements.

The Settlement

Agreements between Mountain West Television Company and West
Valley, Intermountam and UTA.
SECTION 4.

REPRESENTATIONS AND WARRANTIES.

The Partnership represents and warrants that:
4.01.
tion.

Due Organization, Good Standing and Qualifica-

The Partnership is a limited partnership duly organ-

ized, validly existing and in good standing under the laws of
the State of Utah, has the power and authority to own its
assets and to transact the business in which it is now
engaged or proposed to be engaged, and is duly qualified as a
foreign partnership and in good standing under the laws of
each other jurisdiction in which such qualification is
required.
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4.02.

Power and A^tnonty; No Conflicts.

The execu-

tion, delivery and performance by the Partnership of the Loan
Documents to which it is a party have been duly authorized by
all necessary action and do not and will not:

(a) contravene

its partnership certificate or agreement; (b) violate any
provision of, or require any filing (other than the filing of
the financing statements contemplated by the Security Agreements or filings with the FCC), registration, consent or
approval under, any law, rule, regulation (including, without
limitation, Regulation U ) , order, writ, judgment, injunction,
decree, determination or award presently in effect having
applicability to the Partnership; (c) result in a breach of
or constitute a default or require any consent under any
indenture or loan or credit agreement or any other agreement,
lease or instrument to which the Partnership is a party or by
which it or its properties may be bound or affected;
(d) result in, or require, the creation or imposition of any
Lien (other than as created under the Security Agreement),
upon or with respect to any of the properties now owned or
hereafter acquired by the Partnership; or (e) cause the
Partnership to be in default under any such law, rule, regulation, order, writ, judgment, injunction, decree, determination or award or any such indenture, agreement, lease or
instrument.
4.03.

Legally Enforceable Agreements.

Each Loan

Document to which the Partnership or any of the Partners is a
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party is, or when delivered under c m s Agreement will ce, a
legal, valid and binding obligation of tne Partnership and
the Partners enforceable against the Partnership and the
Partners in accordance with its terms, except to the extent
that such enforcement may be limited by applicable bankruptcy, insolvency and other similar laws affecting creditors' rights generally, except that the enforceability of
this Agreement and the Security Agreements may be affected by
laws governing loans and security agreements between a
partnership and its limited partners.
4.04.

Litigation.

There are no actions, suits or

proceedings pending or, to the knowledge of the Partnership,
threatened, against or affecting the Partnership before any
court, governmental agency or arbitrator, which may, in any
one case or in the aggregate, materially adversely affect the
financial condition, operations, properties, or business of
the Partnership or the ability of the Partnership to perform
its obligations under the Loan Documents to which it is a
party, except as described on Schedule IV attached hereto.
4.05.

Purpose.

The Partnership will use' the

proceeds of the Loans for payments to settle the comparative
proceedings before the FCC for the issuance of a construction
permit to the Station, to purchase furniture, fixtures and
equipment required to construct and operate the Station, to
purchase programming, to lease tower and studio space and to
fund pre-opemng and operating expenses.

The proceeds of the
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Loans will not be used to "purchase" or "carry" "margin
stock" as defined m

Regulation U

The Partnership is not

engaged principally, or as one of its important activities,
in the business of extending credit for the purpose of
purchasing or carrying such margin stock
4.06.

Financial Statements.

The balance sheet of

the Partnership as of November 17, 1986 for the period then
ending, copies of which have been furnished to Northstar and
Foulger, are complete and correct and fairly present the
financial condition of the Partnership as of such date for
the period covered by such statement.

There are no

liabilities of the Partnership, fixed or contingent, which
are material but are not reflected in the financial statements or in the notes thereto, other than liabilities arising
in the ordinary course of business since November 17, 1986
Since November 17, 1986, there has been no material adverse
change in the condition (financial or otherwise), business or
operation of the Partnership.
4.07.

Ownership and Liens.

The Partnership has

title to, or valid leasehold interests in, all of its properties and assets, real and personal, including the properties
and assets, and leasehold interest reflected in the financial
statement referred to in Section 4.06 (other than any properties or assets disposed of in the ordinary course of business), and none of the properties and assets owned by the
Partnership and none of its leasehold interests is subject to
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any Lien, except as disclosed m

suca financial statement, on

Schedule III, or as may oe permitted hereunder and except for
the Lien created by the Security Agreements.
4.08.

Taxes

The Partnership has filed all tax

returns (federal, state and local) required to be filed and
has paid all taxes, assessments and governmental charges and
levies shown thereon to be due, including interest and penalties .
4.09.

ERISA.

To the extent applicable, the

Partnership is in compliance m

all material respects with

all applicable provisions of ERISA.

Neither a Reportable

Event nor a Prohibited Transaction has occurred and is
continuing with respect to any Plan, no notice of intent to
terminate a Plan has been filed nor has any Plan been
terminated; no circumstances exist which constitute grounds
under Section 4042 of ERISA entitling the PBGC to institute
proceedings to terminate, or appoint a trustee to
administrate, a Plan, nor has the PBGC instituted any such
proceedings.
4.10.

Debt.

Schedule III is a complete^and correct

list of all credit agreements, indentures, purchase agreements, guarantees, Capital Leases and other investments,
agreements and arrangements presently in effect providing for
or relating to extensions of credit (including agreements and
arrangements for the issuance of letters of credit or for
acceptance financing) in respect of which the Partnership is
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any manner directly or contingently ooligatea m

excess of

an aggregate of $10,000, and the maximum principal or face
amounts of the credit in question, outstanding and which can
be outstanding, are correctly stated, and all Liens of any
nature given or agreed to be given as security therefore are
correctly described or indicated in such Schedule.
4.11-

Operation of Business.

The Partnership

possesses all licenses, permits, franchises, patents, copyrights, trademarks and trade names, or rights thereto, to
conduct its business substantially as now conducted, and the
Partnership is not in violation of any valid rights of others
with respect to any of the foregoing.
4.12.
Orders.

No Defaults on Outstanding Judgments or

The Partnership has satisfied all judgments and the

Partnership is not in default with respect to any judgment,
writ, injunction, decree, rule or regulation of any court,
arbitrator or federal, state, municipal or other governmental
authority, commission, board, bureau, agency or instrumentality, domestic or foreign.
4.13.

No Defaults on Other Agreements. "The Partner-

ship is not a party to any indenture, loan or credit agreement or any lease or other agreement or instrument or subject
to any restriction which could have a material adverse effect
on the business, properties, assets, operations or conditions, financial or otherwise, of the Partnership, of the
ability of the Partnership to carry out its obligation under
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the Loan Documents to which it is a party.
is not in default in any respect m

The Partnership

the performance, observ-

ance or fulfillment of any of the obligations, covenants or
conditions contained in any agreement or instrument material
to its business to which it is a party.
4.14.

Compliance With Laws,

To the best of its

knowledge, the Partnership is in material compliance with all
federal and state statutes and governmental rules and
regulations applicable to it, including, but not limited to,
FCC rules and regulations, rules and regulations of
municipalities and other governmental entities having
jursidiction over the Partnership's business and operations.
4.15.

Location of Property.

All of the Partner-

ship's property, both real and personal, is located in the
State of Utah.

The Partnership's principal place of business

is located at 2257 Texas Street, Salt Lake City, Utah 84109.
The Partnership keeps its books and records with respect to
accounts and contract rights in the State of Utah.
4.16.

Partners.

Schedule I is a complete list of

the names of the partners of the Partnership and'the
respective percentage interests of each of the Partners.
4.17.

Subsidiaries.

As of the date hereof there are

no Subsidiaries of the Partnership.
4.18.

Disclosure.

To the best of its knowledge, no

information, exhibit, certificate, schedule or report
furnished by the Partnership to Northstar and Foulger in
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connection with this Agreement contains or will contain any
misstatement of material fact or omits or will omit to state
a material fact or any fact necessary to make the statements
contained therein not misleading
SECTION 5.

AFFIRMATIVE COVENANTS.

So long as the Notes shall remain unpaid and any
obligations of the Partnership hereunder shall remain unsatisfied, the Partnership shall:
5.01.

Maintenance of Existence.

Preserve and main-

tain its existence and good standing in the jursidiction of
its organisation, and qualify and remain qualified, as a
foreign partnership in each jurisdiction in which such qualification is required.
5.02.

Conduct of Business.

Continue to engage m

an

efficient and economical manner in the ousmess stated in
Section 2.03 of the Partnership Agreement.
5.03.

Maintenance of Properties.

Maintain, keep,

and preserve all of its properties (tangible and intangible)
necessary or useful in the proper conduct of its business in
good working order and condition, ordinary wear and tear
excepted.
5.04.

Maintenance of Records.

Keep adequate records

and books of account, in which complete entries will be made
in accordance with GAAP, reflecting all material financial
transactions of the Partnership.
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Maintenance of Insurance

Maintain insurance

with financially sound reputable insurance companies or
associations in such amounts and covering such n s k s as are
usually carried by companies engaged in the same or a similar
business and similarly situated, which insurance may provide
for reasonable deductibility from coverage thereof.
5.06.

Compliance with Laws

Comply in all material

respects with all applicable laws, rules, regulations, and
orders, such compliance to include without limitation, paying
before the same become delinquent all taxes, assessments and
governmental charges imposed upon it or upon its property
5.07.

Right of Inspection

At any reasonaole time

and from time to time, permit Northstar or any agent or
representative thereof, to examine and make copies of and
abstracts from the records and books of account of, and visit
the properties of, the Partnership, and to discuss the
affairs, finances and accounts of the Partnership with the
Partnership's independent accountants.
5.08.

Reporting Requirements.

Furnish to Northstar

and Foulger:
(a)

Annual Financial Statements.

As soon as

available and in any event within 90 days after the end of
each fiscal year of the Partnership, balance sheets of the
Partnership as of the end of such fiscal year and statements
of changes m

financial position of the Partnership for such

fiscal year, all in reasonable detail and stating in compara-
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tive form the respective figures for the corresponding date
and period in the prior fiscal year and all prepared in
accordance with GAAP, accompanied by an opinion thereon
reasonably acceptable to Northstar and Foulger by independent
accountants of national standing selected by the Partnership,
(b)

Quarterly Financial Statements,

As soon as

available and in any event within 45 days after the end of
each of the first three quarters of each fiscal year of the
Partnership, balance sheets of the Partnership as of the end
of such quarter and statements of income and retained earnings of the Partnership for the period commencing at the end
of the previous fiscal year and ending with each of such
quarter, all m

reasonable detail and stating in comparative

form the figures for the corresponding date and period in the
previous fiscal year and all prepared in accordance with GAAP
and certified by the Designated Financial Partner of the
Partnership (subject to year-end adjustments);
(c)

Monthly Financial Statements.

As soon as

available and in any event within 30 days after the end of
each month, balance sheets of the Partnership as"of the end
of such month and statements of income and retained earnings
of the Partnership for the period commencing at the end of
the previous month and ending with the end of the then current month, and a rolling three month cash flow projection,
all in reasonable detail and prepared in accordance with GAAP
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and certified by the Designated Financial Partner cf the
Partnership;
(d)

Management Letters

Promptly upon receipt

thereof, copies of any reports submitted to the Partnership
by independent certified public accountants in connection
with examination of the financial statements of the Partnership made by such accountants;
^e)

Certificate of No Default.

Within 45 days

after the end of each of the first three quarters of each
fiscal year and within 90 days after the end of each fiscal
year of the Partnership, a certificate of the Designated
Financial Partner of the Partnership certifiymg that to the
best of his or her knowledge no Default or Event of Default
has occurred and is continuing or, if a Default or Event of
Default has occurred and is continuing, a statement as to the
nature thereof and the action which is proposed to be taken
with respect thereto;
(f)

Accountants' Report.

Simultaneously with the

delivery of the annual financial statements referred to in
Section 5.08(a), a certificate of the independent public
accountants who audited such statements to the effect that,
in making the examination necessary for the audit of such
statements, they have obtained no knowledge of any condition
or event which constitutes a Default or Event of Default, or
if such accountants shall have obtained knowledge of any such
condition or event, specifying in such certificate each such
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condition or event of whicn tiiey ha\e knowledge and tne
nature and status thereof;
(g)

Notice of Litigation.

Promptly after the

commencement thereof, notice of all actions, suits, and
proceedings before any court or governmental agency or
department, commission, board, bureau, agency or instrumentality, domestic or foreign, affecting the Partnership which,
if determined adversely to the Partnership, could have a
material adverse effect on the financial condition, properties, or operations of the Partnership;
(h)

Notice of Defaults and Events of Default.

soon as possible and m

As

any event within 10 days after the

occurrence of each Default or Event of Default a written
notice setting forth the details of such Default or Even' of
Default and the action which is proposed to be taken by the
Partnership with respect thereto;
(1)

ERISA Reports.

To the extent applicable,

promptly after the filing or receiving thereof, copies of all
reports, including annual reports, and notices which the
Partnership files with or receives from the PBGC^of the U.S.
Department of Labor under ERISA; and as soon as possible and
in any event within 10 days after the Partnership knows or
has reason to know that any Reportable Event or Prohibited
Transaction has occurred with respect to any Plan or that the
PBGC or the Partnership has instituted or will institute
proceedings under Title IV of ERISA to terminate any Plan,
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the Partnership will deliver to Morthstar a certificate cf
the Designated Financial Partner of the Partnership setting
forth details as to such Reportable Event or Prohibited
Transaction of Plan termination and the action the
Partnership proposes to take with respect thereto;
(j)

Reports to Other Creditors.

Promptly after

the furnishing thereof, copies of any statement or report
furnished to any other party pursuant to the terms of any
indenture, loan or credit or similar agreement and not otherwise required to be furnished to Morthstar and Foulger pursuant to any other clause of this Section 5.08;
(k)

Organization Documents.

On the date hereof,

certified copies of all organizational agreements of partnership, partnership resolutions and minutes of partnership
meetings of the Partnership and certified copies of the
articles of incorporation and bylaws of MWT Corporation.
(1)

General Information.

Such other information

respecting the condition or operations, financial or otherwise, of the Partnership or any of its Subsidiaries, including any business plans which the Partnership may prepare, as
Northstar and Foulger may from time to time reasonably
request.
5.09.

Insurance.

Obtain casualty insurance covering

the loss of all assets of the Partnership relating to the
Station in the amount of at least $4,000,000 and cause
Northstar and Foulger to be named loss payee on any and all
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such casualty insurance

The Partnership shall f^rr.isn

Morthstar and Foulger a certificate evidencing compliance
with this Section 5 09
5.10

Conversion

On the Conversion Date, cause the

Conversion to occur.
SECTION 6.

NEGATIVE COVENANTS.

So long as the Notes shall remain unpaid and any
obligations of the Partnership hereunder shall remain unsatisfied, the Partnership or any of the Partners on behalf of
the Partnership shall not:
6.01.

Liens.

Create, incur, assume or suffer to

exist, any Lien, upon or with respect to any of the Partnership's properties, not ownea or hereafter acquired, except
Permitted Liens.
6.02.

Debt.

Except as otherwise permitted here-

under, create, incur, assume or suffer any debt, other tnan.
(a)

Debt of the Partnership under this Agreement,

or the Notes;
(b)

Debt described in Schedule III, but no

renewals, extensions or refinancings thereof;
(c)

Accounts payable to creditors for goods or

services provided or rendered in the ordinary course of
business which are not aged more than 90 days from due date
and current operating liabilities (other than for borrowed
money) which are not more than 90 days past due, in each case
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incurred in the ordinary course of business and paid within
the specified time, unless contested in good faith and by
appropriate proceedings.
6.03.

Guarantees, Etc

Assume, guarantee, endorse

or otherwise be or become directly or contingently responsible or liable (including, but not limited to, an agreement to
purchase any obligation, stock, assets, goods or services or
to supply or advance any funds, assets, goods, or services,
or an agreement to maintain or cause such Person to maintain
a minimum working capital or net worth or otherwise to assure
the creditors of any Person against loss) for obligations of
any Person other than the Partnership, except guarantees by
endorsement of negotiable instruments for deposit or collection or similar transaction in the ordinary course of
business
6.04.

Mergers, Etc.

Merge or consolidate with,

reorganize, liquidate or dissolve or sell, assign, lease or
otherwise dispose of (whether in one transaction or in a
series of transactions) all or substantially all of its
assets (whether now owned or hereafter acquired)7 to any
Person, or acquire all or substantially all of the assets or
the business of any Person.
6.05.

Investments.

Make any loan or advance to any

Person or purchase or otherwise acquire any capital stock,
obligations or other securities of, make any capital contribution to, or otherwise invest in, or acquire any interest
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m , any Person, except

(a) dnect obligations cf the United

States of America or any agency thereof with maturities cf
one year or less from the date of acquisition; (b) commercial
paper of a domestic issuer rated at least "A-l" by Standard &
Poor's Corporation or "F-l" by Moody's Investors Service,
Inc.; (c) certificates of deposit with maturities of one year
or less from the date of acquisition issued by any commercial
bank operating within the United States of America having
capital and surplus in excess of $50,000,000; (d) purchases
in the ordinary course of the business of the Station; and
(e) for stock, obligations or securities received in settlement of debts (created m

the ordinary course of business)

owing the Partnership.
6.06.

Premium Payments.

Except as provided in the

Amended and Restated Partnership Agreement, purchase, reaeem,
retire or otherwise acquire for value any of the percentage
interests m

the Partnership now or hereafter outstanding, or

make any distribution of assets to the Partners as such
whether in cash, assets or in obligations of the Partnership,
or allocate or otherwise set apart any sum for tHe payment of
the premium or distribution on, or for the purchase,
redemption or retirement of any of its Units, or make any
other distribution by reduction of capital or otherwise in
respect of any of its percentage interests.
6.07.

Leases.

Create, incur, assume or suffer to

exist any obligation as lessee for the rental or hire of any
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real or personal property, except leases *hich do not 1:1 t.:e
aggregate require the Partnership to make payment (including
taxes, insurance, maintenance and similar expense Vvhich the
Partnership is required to pay under the terms of any lease)
in any fiscal year of the Partnership in excess of $50,000.
6.08.

Sale of Assets.

Sell, lease, assign, transfer

or otherwise dispose of any of its now owned or hereafter
acquired assets (including, without limitation, shares of
stock, receivables and leasehold interests); except: (a) for
assets disposed of in the ordinary course of business,
(b) the sale or other disposition of assets no longer used or
useful in the conduct of its business, but not exceeding
$50,000 in value, and (c) as otherwise provided in the
Partnership Agreement.
6.09.

New Partners

Admit new limited or general

partners to the Partnership, except as expressly permitted by
the Amended and Restated Partnership Agreement.
6.10.

Program Contracts.

Renew, extend or enter

into any film or programming contracts requiring a commitment
in excess of $100,000.
6.11.
Agreement.

Amendment of Amended and Restated Partnership
Amend or modify any of the terms of the Amended

and Restated Partnership Agreement, except as required to
effect the Conversion and as otherwise required by law.
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SECTION 7.

EVENTS OF DEFAULT

7.01.

Events of Default.

If any of the following

events ("Events of Default") shall occur
(a)

The Partnership shall fail to pay the princi-

pal of, or interest on, the Notes or any other amount payable
under this Agreement, as and when due and payable; or
(b)

Any representation or warranty* made or deemed

made by the Partnership in this Agreement or which is contained in any certificate, document, opinion, financial or
other statement furnished at any time under or in connection
with any Loan Document shall prove to have been incorrect

m

any material respect on or as of the date made or deemed
made; or
(c)

The Partnership shall fail to perform or

observe any term, covenant or agreement contained m

any Loan

Document to which it is a party on its part to be performed
or observed and such failure continues uncured for ten (1C)
days after notice; or
(d)

The Partnership shall fail to (i)j?ay any

indebtedness for borrowed money (other than the payment obligation described in (a) above) of the Partnership, or any
interest or premium thereon, when due (whether by scheduled
maturity, required prepayment, acceleration, demand or otherwise) if the effect of such failure to pay is to accelerate
the maturity of such indebtedness; or (11) perform or observe
any term, covenant or condition on its part to be performed
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or observed under any agreement cr instrument relating to any
such indebtedness, viien required to be performed or observed,
if the effect of such failure to perform or observe is to
accelerate the maturity of such indebtedness, or any such
indebtedness shall be declared to be due and payable, or
required to be prepaid (other than by a regularly scheduled
required prepayment), prior to the stated maturity thereof;
or
(e)

The Partnership (i) shall generally not, or be

unable to, or shall admit in writing its inability to, pay
its debts as such debts become due; or (ii) shall make an
assignment for the benefit of creditors, petition or apply to
any tribunal for the appointment of a custodian, receiver cr
trustee for it or a substantial part of its assets; or
(iii) shall, as Debtor, commence any proceeding under any
bankruptcy, reorganization, arrangement, readjustment of
debt, dissolution or liquidation law or statute of any
jurisdiction, whether, now or hereafter in effect; or
(iv) shall have had any such petition or application filed,
or any such proceeding shall have been commenced, against it,
in which an adjudication or appointment made or order for
relief entered and which remains undismissed for a period of
60 days or more; or (v) by any act or omission shall indicate
its consent to, approval of or acquiescence in any such
petition, application or proceeding or order for relief or
the appointment of a custodian, receiver or trustee for all
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or any substantial part of its properties, cr (vi) shall
suffer any such custodianship, receivership or trusteeship to
continue undischarged for a period of 60 days or more; or
(f)

One cr more judgments, decrees or orders for

the payment of money m

excess of the aggregate amount of

$10,000 shall be rendered against the Partnership and such
judgments, decrees or orders shall continue unsatisfied and
in effect for a period of 30 consecutive days without being
vacated, discharged, satisfied or stayed or bonded pending
appeal; or
(g)

The issuance by the FCC, its staff, or any

court of competent jurisdiction of a decision (including an
initial decision), order, authorization, or other determination which (l) denies any application for approval cf the
Conversion; ( n ) revokes or denies any application for
renewal of the Partnership's construction permit, or when
issued, its license to operate the Station; ( m ) grants to
any party other than the Partnership a license, construction
permit or other authorization to operate the Station whether
on an interim or permanent basis; (iv) imposes any sanction
or condition on the Partnership or any other party or
requires any action by the Partnership to any other party
which in either event will or is likely to have a materially
adverse effect on the financial or other affairs of the Partnership or the Station, or which will materially adversely
affect the ability of the Partnership to make any payment
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when due hereunder or otherwise to satisfy the terms of any
of the Loan Documents, or which will result in any of the
Partners listed in Schedule I hereto ceasing to be the beneficial owners of the percentage of Partnership interests
pledged under the Pledge Agreement; or
(h)

Except as contemplated by the Amended and

Restated Partnership Agreement, any of the Partners listed on
Schedule I attached hereto shall cease to be the beneficial
owner of the percentage of Partnership interests listed on
said Schedule I, or
(1)

Any of the following events shall occur or

exist with respect to the Partnership:

(1) any Prohibited

Transaction involving any Plan; (11) any Reportable Event
shall occur with respect to any Plan; (111) the filing under
Section 4041 of ERISA of a notice of intent to terminate any
Plan or the termination of any Plan; (IV) any event or circumstance exists which might constitute grounds entitling the
PBGC to institute proceedings under Section 4042 of ERISA for
the termination of, or for the appointment of a trustee to
administer, any Plan, or the institution by the PBGC of any
such proceedings; (v) complete or partial withdrawal under
Section 4201 or 4204 of ERISA from a multiemployer Plan or
the reorganization, insolvency, or termination of any mutliemployer Plan; or
(j)

Subject to the qualification in Section 4.03,

the Security Agreements or Pledge Agreement shall at any time
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after their execution and delivery and for any reason cease
(i) to create a valid and perfected first priority security
interest in and to the property purported to be subject to
such Agreement except Permitted Liens, or (11) to be in full
force and effect or shall be declared null and void, or the
validity or enforceability thereof shall be contested by any
of the parties thereto or any such party shall deny it has
any further liability or obligation under the Security
Agreements or Pledge Agreement, as the case may be, or shall
fail to perform any of its obligations thereunder,
(k)

The Station shall not have initiated program

tests by August 1, 1988 as a result of causes within the
control of the management of the Partnership;
then, and in any such event, Northstar and Foulger may, oy
notice to the Partnership declare the outstanding principal
of the Notes, all interest thereon and all other amounts
payable under this Agreement and the Notes to be forthwith
due and payable, whereupon the Notes, all such interest and
all such amounts shall become and be forthwith due and payable, without presentment, demand, protest or further notice
of any kind, all of which are hereby expressly waived by the
Partnership; provided that, in the case of an Event of
Default referred to in Section (e) above, the Notes, all
interest thereon and all other amounts payable under this
Agreement shall be automatically immediately due and payable
without presentment, demand, protest or other formalities of
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any kind, all of w m c h are hereby expressly waived by the
Partnership.
SECTION 8.

RESCISSION.

8.01.

Rescission.

Within ten (10) days of the

execution hereof, MWT Corporation shall prepare and file with
the FCC a petition for leave to amend the pending application
of Mountain West Television Company for a construction permit
to build and operate the Station.

The petition shall request

amendment of the application to reflect the reorganization of
the applicant in accordance with the terms of the Amended and
Restated Partnership Agreement.

If the petition should oe

denied, within five (5) days of the date the FCC releases its
denial, MWT Corporation shall take all actions necessary to
rescind this Agreement, to cause the Partnership to revert to
its structure pursuant to the Initial Agreement (as defined
m

the Amended and Restated Partnership Agreement), and to

return to Northstar and Foulger all disbursements of the
proceeds of the Loans, with interest accrued thereon, and
capital contributions made by each of them to the Partnership
up to the date of rescission (the "Rescission").
SECTION 9.
9.01.

MISCELLANEOUS.
Amendments and Waivers.

No amendment or

waiver of any provision of this Agreement nor consent to any
departure by the Partnership therefore, shall in any event be
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thereof granted to Northstar a::d Foulger herein or otherwise.

9.05

Notices.

Unless the party to be notified

otherwise notifies the other party m

writing, notices shall

be given to Northstar, Foulgei, Allstate

and to the

Partnership by ordinary mail or telex, telecopy of other
writing addressed to such party at its address on the
signature page of this Agreement.

Notices to Northstar and

Foulger shall be effective upon receipt.
9.06.

Captions.

The captions and headings hereunder

are for convenience only and shall not affect the interpretation or construction of this Agreement.
9 07.

Further Assurances.

The parties hereto agree

that, at any time and from time to time, they snail promptly
execute and deliver all such further instruments, documents,
and certificates and agreements and take all such further
action as may be required to effectuate the terms of this
Agreement.
9.08.

Severability.

The provisions of this Agree-

ment are intended to be severable.

If for any reason any

provision of this Agreement shall be held invalid or
unenforceable in whole or in part in any jurisdiction, such
provision shall, as to such jurisdiction, be ineffective to
the extent of such invalidity or unenforceability without in
any manner affecting the validity or enforceability thereof
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subordinate the Foulger Note and his rights under the Loan
Documents to banks, insurance companies or other financial
institutions providing financing which the Partnership
reasonably determines is necessary for the operations of the
Station or is used to refinance the Loans, provided that
(i) the terms of such financing and subordination are
commercially reasonable, (ii) the entity providing such
financing is not affiliated with or an investor in Northstar,
and (iii) Northstar shall subordinate the Northstar Note and
its rights under the Loan Documents on exactly the same terms
and conditions as Foulger has subordinated the Foulger Note
and his rights under the Loan Documents.

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be duly executed as of the day and year
first above written.

MWT, LTD.

By:

MWT C o r p o r a t i o n ,
tner

General

/f^A
&fa«**gLz> {/<<x
Address:
2257 Texas Street
Salt Lake City, Utah 84109
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NORTHSTAR COMMUNICATIONS, INC.

By: *Qo^^rN^^g?£>. (,r<«o«X
Title:

9?€Sv^g^

Address:
1776 K Street, N.W.
Suite 900
Washington, D.C. 20006

li/^z-^^J
SIDNEY W. FOULGER
Address:

241 North Vine Street
Salt Lake City, Utah 84103
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SCHEDULE I
List of Partners
MWT Corporation, a Utah corporation. 20% General Partner
Sidney W. Foulger

: 21% Class A Limited Partner
3.4% Class B Limited Partner

George L. Gonzales

: 1% Class B Limited Partner

Jo-Ann Wong

: 1.2% Class B Limited Partner

Joseph C. Lee

: 4.4% Class B Limited Partner

Northstar Communications, Inc.,
a Delaware corporation

: 49% Class A Limited Partner
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SCHEDULE II
Disbursements
A.

Northstar shall disburse the following amounts not later
than following dates:
Amount

Date

1.

$1,666,667

11/19/86

2.

1,650,000

12/1/86

3.

250,000

1/1/87

Foulger shall disburse the following amounts not later
than following dates:
Amount
1.

$

Date

50,000

12/1/86
i

2.

100,000

2/1/87
i

3.
4.

200,000
2,250,000

3/1/87
4/1/87

Other than the Northstar disbursement required by A 1.
above, subsequent disbursements shall not be made prior to
the date which is fourteen (14) days after the date that
FCC grant of the construction permit for the Station
becomes a Final Order,
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Schedule III
Item
Professional Services - Legal
Note to Foulger-Pratt
Construction Company

Amount
$

118,000
135,000

Contingent Obligations to Fund
Notes to Competing Applicants
- West Valley
- Inter-Mountain
- UTA

500,000
600,000
600,000

Contingent Obligations for
Initial Settlement Payments

- Family
- West Valley
- Intermountam
- UTA

2,000,000
500,000
400,000
400,000

Schedule IV
Litigation
1). Competing applicants before the FCC for the construction
permit for Channel 13, Salt Lake City, Utah, Docket Numbers 84-11 et seq.
2). Proceedings before courts and the FCC affecting the
television industry generally and to which the Partnership is
not a party.
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MWT, LTD.
AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHI?
This Amended and Restated Agreement of Limited
Partnership is executed as of the 18th day of November, 1986
by and among MWT Corporation, a Utah corporation, Northstar
Communications, Inc. ("Northstar"), a Delaware corporation,
Sidney W. Foulger ("Foulger"), George L. Gonzales
("Gonzales"), Joseph C

Lee ("Lee"), and Jo-Anne Wong

This Amended and Restated Agreement of Limited
Partnership (the "Partnership Agreement") amends and restates
the Certificate of Limited Partnership of MWT, Ltd., which
-.as filed with tne County Clerk of Salt Lake County on
November 14, 13S6 (the "Initial Agreement").

This

Partnership Agreement shall be effective on the Effective
Date, as hereinafter defined.

Until the Effective Date, MW7,

ltd. shall be governed by the terms and conditions of tne
Initial Agreement.
In consideration of the mutual covenants hereinafter
expressed, the parties agree as follows:

ARTICLE I
DEFINITIONS
As used in this Partnership Agreement, the following
terms have the meanings indicated:

Section 1.01

ADVANCE.

Any transfer of money or

property by a Partner to the Partnership, and ^ny amount paid
en behalf of the Partnership by a Partner, in Excess of the
Partner's Capital Contribution.

For purposes of this Section

1.01, property is to be valued at its fair market value (net
of liabilities) or its value agreed upon by th* Partners on
the date of transfer.

Advances shall bear interest at a rate

of ten percent (10%) .
Section 1.02

CAPITAL ACCOUNT.

Each Partner shall have

an initial Capital Account equal to the amount of cash and
the fair market value (net of liabilities) or the value
agreed upon by the Partners of any property contributed to
the Partnership, plus, in the case of a Partner who was a
Partner prior to the Effective Date, the amount of the
Partner's Capital Account in the Partnership at the Effective
Date.

A Partner's Capital Account shall be adjusted as

provided in Section 704 of the Internal Revenue Code or the
regulations promulgated thereunder.
Section 1.03

CAPITAL CONTRIBUTION.

The ^ioney or

property contributed by a Partner in accordance with
Section 2.08.
Section 1.04
following:

CAPITAL TRANSACTION.

Any one of the

(a) a casualty loss of all or substantially all

of the assets of the Partnership; (b) a sale of all or
substantially all of the assets of the Partnership; or (c)
any financing or refinancing of the debts of the Partnership
- 2 -

Z011062

or debts secured by Partnership property resulting in (and to
the extent of) loan proceeds in excess of the principal
amount of the refinanced debts plus transaction costs.
Section 1.05

CIASS A LIMITED PARTNERS.

Northstar, or

its successors or assigns, Foulger, and any transferee of
them or of a Class A Limited Partner admitted to the
Partnership pursuant to Section 6.06.
Section 1.06

CLASS B LIMITED PARTNERS.

Before

Conversion, Foulger, Lee, Gonzales, and Wong, or their
successors and assigns and any transferee of them or of a
Class B Limited Partner who is admitted to the Partnership
pursuant to Section 6.06; after Conversion, the Persons named
above and MWT Corporation or their successors and assigns and
any transferee cf them or of a Class B Limited Partner who is
admitted to the Partnership pursuant to Section 6.06.
Section 1.07

CONVERSION.

The withdrawal of MWT

Corporation as General Partner, the addition of Northstar as
General Partner, and the addition of MWT Corporation as a
Class B Limited Partner, as described in this Partnership
Agreement and in the Credit Agreement to which this
Partnership Agreement is attached as Exhibit E.
Section 1.03

CONVERSION DATE.

The date on which

Conversion shall be consummated.
Section 1.09

CREDIT AGREEMENT.

The Agreement by and

among the Partnership, Foulger and Northstar dated as of
November 18, 1986, whereby Northstar and Foulger agree to
- 3 -

Z011063

provide secured non-recourse loans to the Partnership upon
certain terms and conditions.
Section 1.10

DISTRIBUTION.

Any transfer of money or

other property to a Partner, in its capacity as a Partner,
from the Partnership.

For purposes of this Section 1.10, a

Distribution of property is to be valued at its fair market
value, net of liabilities and consideration paid by the
Partner.

A transfer of money or other property to a Partner

shall not be deemed a Distribution if made to a Partner
acting in the capacity of employee, consultant or creditor.
Section 1.11

EFFECTIVE DATE.

The date of filing with

the County Clerk of Salt Lake County of the Certificate of
Limited Partnership which reflects this Partnership
Agreement.
Section 1.12

FINAL ORDER.

Federal Communications

Commission ("FCC") action with respect to which (i) no
action, request for stay, petition for rehearing or
reconsideration or appeal is pending, and as to which the
time for filing any such request, petition or appeal has
expired and with respect to which the time for agency action
taken on its own motion has expired; or (ii) in the event of
the filing of such request, petition or appeal, an action
which shall have been reaffirmed or upheld and with respect
to which the time for seeking further administrative or
judicial review shall have expired without the filing of any
request for such further review.
- 4 -
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Section 1.13

FISCAL YEAR.

From January 1 to

December 31 of each year or such portion thereof as the
Partnership shall be in existence.
Section 1.14

GENERAL PARTNER.

Prior to Conversion, MWT

Corporation; after Conversion, Northstar.
Section 1.15

LIMITED PARTNER.

Any Class A or Class 3

Limited Partner.
Section 1.16

MOUNTAIN WEST TELEVISION COMPANY.

Mountain West Television Company, a Utah general partnership,
its successors or assigns.
Section 1.17

MWT CORPORATION.

A Utah corporation

organized and incorporated on November 14, 198 6, whose
shareholders are Lee, Foulger, Wong, and Gonzales.
Section 1.13

NET CASH FLOW.

Gross receipts of the

Partnership derived from the operation of the Partnership
reduced by the sum of:

(a) ail expenses of the Partnersnip,

excluding depreciation and amortization; (b) capital
expenditures; (c) the repayment of any amounts borrowed by
tne Partnersnip other than repayment of principal on
Advances; (d) any payment of interest, premium or penalty on
any amounts borrowed by the Partnership, including Advances;
(e) any other expenditures authorized by this Partnership
Agreement; and (f) such reserves as the General Partner deems
reasonably necessary for the proper operation of the
Partnership's business.
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Section 1.19

MET PROCEEDS OF CAPITAL TRANSACTIONS.

Gross proceeds of a Capital Transaction reduced by all costs
and expenses of the Capital Transaction, the principal amount
of all debts secured by the Station or payable as a result of
the Capital Transaction, and all expenses, interest, premiums
and penalties payable as a result of or resulting from the
Capital Transaction.
Section 1.20

NORTHSTAR.

Northstar Communications,

Inc., a Delaware corporation, its successors or assigns.
Section 1.21

PARTNER.

Any General or Limited Partner.

Section 1.22

PARTNERSHIP.

MWT, Ltd., the partnership

reorganized by this Partnership Agreement.
Section 1.2 3

PERSON.

An individual, a corporation, a

partnership, a trust, an unincorporated organization or a
government or an agency or political subdivision thereof.
Section 1.24

PRO RATA SHARE.

Prior to Conversion, tr.e

Pro Rata Share of MWT Corporation as sole General Partner
snail be twenty percent (20%); the Pro Rata Share of the
Class A Limited Partners shall be seventy percent (70%) , T*ith
Northstar having a forty-nine percent (49%) Pro Rata Share
and Foulger having a twenty-one percent (21%) Pro Rata Share;
and the Pro Rata Share of the Class B Limited Partners shall
be ten percent (10%), with Gonzales having an one percent
(1%) Pro Rata Share, Wong having an one and two-tenths
percent (1.2%) Pro Rata Share, Lee having a four and fourtenths percent (4.4%) Pro Rata Share, and Foulger having a
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three and four-tenths percent (3.4%) Pro Rata Share,

After

Conversion, the Pro Rata Share of Northstar in its capacity
as the sole General Partner shall be one percent (1%); the
Pro Rata Share of the Class A Limited Partners shall be
sixty-nine percent (69%), with Northstar having a forty-eight
percent (48%) Pro Rata Share and Foulger having a twenty-one
percent (21%) Pro Rata Share; and the aggregate Pro Rata
Share of the Class B Limited Partners shall be thirty percent
(30%), with MWT Corporation having a Pro Rata Share of twenty
percent (20%) and the other Class B Limited Partners each
having the Pro Rata Share set forth above.
Section -.25

STATION.

The assets, subject to the

liabilities, of a VHF television station to be licensed on
Channel 13 to Salt Lake City, Utah.
Section 1.26

TAXA3LE INCOME OR LOSS.

Taxable Income cr

Loss for any Fiscal Year means tne difference between gross
receipts of the Partnership and all expenses and deductions
of the Partnership during the Fiscal Year, determined on an
accrual basis in accordance with the accounting methods
followed by the Partnership for federal income tax purposes.
Every item of income, gain, loss, deduction, credit or tax
preference entering into the computation of Taxable Income or
Loss, or applicable to the Fiscal Year during which Taxable
Income or Loss was realized, shall be allocated to each
Partner in the same proportion as Taxable Income or Loss is
allocated to the Partner.
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ARTICLE II
ORGANIZATION
SECTION 2.01

FORMATION.

The Partnership was organized

under the laws of the State of Utah, and is being continued
thereunder pursuant to the terms of this Partnership
Agreement.
Section 2.02 "NAME.
Ltd.

The name of the Partnership is MWT,

The Partnership may also do business under such other

names as the General Partner may designate by written notice
to the Limited Partners.
Section 2.03

PRINCIPAL PURPOSE.

To engage generally in

the radio and television broadcast business, within and
without the State of Utah.
Section 2.04

OTHER PURPOSES.

To enter into any

partnership agreements in the capacity of a general partner
or a limited partner, to become a member of a joint venture,
or to participate in any form of corporation, syndication or
association for investment; and to buy, sell, lease, mortgage
or otherwise deal in and with services, personal property,
and real property, of every kind and character, and to do any
and all things necessary, convenient or incident to any of
the above stated purposes.
Section 2.05

PLACE OF BUSINESS.

The principal place of

business of the Partnership shall be in Salt Lake City, Utah,
but additional places of business may be located within and
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without the State of Utah as may be determined by the General
Partner.
Section 2.06

ADDRESS.

The mailing address of the

Partnership shall be 2257 Texas Street, Salt Lake City, Utah,
or such other address as determined by the General Partner,
with copies of correspondence to be sent to Northstar
Communications, Inc., 1776 K Street, N.W., Suite 900,
Washington, D.C. 20006 and to Allstate, Investment
Department, Allstate Plaza, Northbrook, Illinois
Attention:

60062,

Paul J. Renze.

Section 2.07

TERM.

The Partnership began on

November 14, 1936, and shall continue until dissolved in
accordance with the terms of this Partnership Agreement or
the laws of the State of Utah.
Section 2.08

(a)

CAPITAL CONTRIBUTIONS.

Each Partner has contributed or will

contribute to the capital of the Partnership the property set
forth in subparagraphs (i), (ii), (iii) of (iv) of this
paragraph (a):
(i)

Northstar has contributed the sum of Two

Hundred Thirty-Three Thousand Three Hundred Thirty-Three
Dollars ($233,333.00) with respect to its Class A Limited
Partnership interest.
(ii) Foulger has contributed the sum of One
Hundred Thousand Dollars ($100,000.00) with respect to its
Class A Limited Partnership interest.
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(iii) On the Conversion Date, Northstar shall
contribute the sum of rive Hundred Thousand Dollars
($500,000-00) cash with respect to its General Partnership
interest.
(iv)

Foulger, Gonzales, Lee and Wong, with

respect to their Class B Limited Partnership interests, and
MWT Corporation, as assignee of Foulger, Gonzales, Lee and
Wong, with respect to its General Partnership interest, have
contributed their respective interests in the assets of
Mountain West Television Company, including without
limitation its application before the FCC for a construction
permit for the Station.
(b)

No Partner shall have any right of partition

with respect to the assets cf the Partnership.
(c)

A Partner shall be required to make additional

Capital Contributions to the Partnership upon the dissolution
of the Partnership in an amount equal to any deficit in the
Partner's Capital Account following the allocation cf Taxable
Income provided in Section 4.02.

Except as provided in this

Section 2.08(c), no Partner shall be personally liable for,
or required to make up, any deficit in its Capital Account.
Section 2.09

ORGANIZATIONAL EXPENSES.

The Partnership

shall pay all reformation and organizational expenses of the
Partnership, including all costs of, and all fees and
expenses incurred in connection with, admitting the Limited
Partners and the subsequent Conversion,

The Partnership
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shall also pay all partnership expenses of Mountain West
Television Company incurred in connection with the
application, and prosecution thereof, for a construction
permit for the Station, up to an amount of Two Hundred Thirty
Thousand Dollars ($230,000.00), and the Partnership shall pay
all actual legal expenses of Northstar related to its
acquisition of an interest in MWT, Ltd., its predecessors or
assigns.

ARTICLE III
CONVERSION
Section 3.01
(a)

OPTION.

At the option gt either Northstar or MWT

Corporation, which option may be exercised at any time after
the Station begins regular operations pursuant to FCC prograr
•est authority and prior to the expiration of the option as
provided below, MWT Corporation shall resign as General
Partner and become a Class B Limited Partner and Northstar
shall become the sole General Partner of the Partnership,
subject to the prior approval of the FCC.

To exercise the

option, Northstar or MWT Corporation shall notify all other
Partners in writing of its exercise.

All Partners shall

cooperate in the prompt filing of an application with the FCC
for its consent to the Conversion.

The Conversion shall be

consummated on the first business day which is thirty (30)
days after FCC consent to the Conversion has become a Final
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Order.

The option of MWT Corporation or Northstar shall

expire on the date which is one hundred eighty (180) days
after the Station has commenced regular operations pursuant
to FCC program test authority, unless Northstar or MWT
Corporation has previously given notice of its exercise of
the option.
(b)

Notwithstanding paragraph (a) , MWT Corporation

shall not be .permitted to make the election provided in
paragraph (a) hereof if at that time there is an Event of
Default of the Partnership under the Credit Agreement, which
Event of Default may have a material adverse effect on the
financial condition, properties or operations of the
Partnership (other than a material adverse effect arising
solely from the exercise by any lender under the Credit
Agreement of its rights thereunder as a result of an Event cf
Default which in itself would not have a material adverse
effect on the financial condition, properties or operations
cf the Partnership).
(c)

If the FCC, or any bureau or division thereof,

designates for hearing the application of the Partnership for
FCC consent to Conversion, and such designation is not
reversed within a period of ninety (90) days, Northstar shall
have the option, exercisable within thirty (30) days of the
expiration of said ninety (90) day period, to require the
Partnership to repurchase all of its Limited Partnership
interest.

To exercise the option granted hereby Northstar
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shall notify the General Partner in writing of its intention
to sell its interest back to the Partnership.

Upon

notification, the provisions of Section 7.02 hereof shall
apply.
(d)

In the event the General Partner breaches its

obligation under paragraph (c) hereof to repurchase the
Limited Partnership interest of Northstar, Northstar may
compel the General Partner to use its best, diligent efforts
to cause the Partnership to sell the Station as soon as
practicable at a commercially reasonable price and to
dissolve the Partnership upon the consummation of said sale.
The Class A Limited Partners shall not unreasonably withhold
their consent to any sale pursuant to this paragraph (d),
which consent is required by Section 6.02 hereof.
Section 3.02

LIABILITY.

(a) Upon notification of exercise of the option
described in Section 3.01, the Partners shall be required to
take all actions necessary to cause Conversion to occur,
including without limitation the execution of appropriate
documents, and shall take no actions inconsistent with their
obligations under this paragraph (a). The failure of MWT
Corporation to meet its requirements hereunder shall be an
event of default under the Credit Agreement.

In the event of

default, Northstar shall have available to it all remedies at
law or equity to enforce performance of the Credit Agreement,
including, but not limited to, specific performance.
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(b) In addition to the remedies described in
paragraph (a) hereof, and notwithstanding the provisions of
Section 5.05, each of Northstar and MWT Corporation shall be
liable to the Partnership and to the other Partners for any
failure by it to cause Conversion to occur.

ARTICLE IV
ALLOCATIONS AND DISTRIBUTIONS
Section 4.01

TAXABLE INCOME OR LOSS.

Except as provided in Section 4.02, Taxable Income
or Loss for each Fiscal Year of the Partnersnip shall be
allocated to each Partner based upon its Pro Rata Share of
such Taxable Income or Loss.

All allocations of Taxable

Income or Loss snail be made on the basis of each Partner's
interest in the Partnership as of the end of each Fiscal
iear, unless otherwise required by law and except that, in
the event of an assignment of an interest m

the Partnersnip

pursuant to Section 6.03, Taxable Income or Loss for the
Fiscal Year in which the assignment is made snail be
allocated, with respect to the interest assigned, between the
assignor and the assignee in accordance with the ratio that
the number of days in the Partnership's Fiscal Year before
and after assignment bears to the total number of days in the
Partnership's Fiscal Year.
Section 4.02

ALLOCATION OF TAXABLE INCOME ARISING FROM

A DISPOSITION OF SUBSTANTIALLY ALL PARTNERSHIP ASSETS.

Any
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Taxable Income arising from a sale or other disposition of
all or substantially all the assets of the Partnership shall
be allocated first to the Partners to the extent of and in
proportion to any deficits in the Partners' Capital Accounts;
second to the Class A Limited Partners to the extent of the
Preferred Distribution to which they would be entitled under
Section 4.04(c) at the time of the sale; and third to all
Partners based upon their Pro Rata Shares•
Section 4.03

DISTRIBUTIONS.

The General Partner shall

distribute, not less frequently than annually, substantially
all .Vet Cash Flow.
Section 4.04

ALLOCATIONS AND DISTRIBUTIONS.

Net Cash

Flew and Net Proceeds of Capital Transactions (other than
proceeds fron liquidation which shall be distributed as
provided m

Section 8.02(b) shall be paid or distributed to

the extent available, in the following order of priority:
(a)

An amount equal to thirty-four percent (34%)

of the Taxable Income of the Partnership for any Fiscal Year
(reduced by (I) any tax credits generated by the Partnership
for tnat Fiscal Year, and (n) the amount, if any, by which
the Taxable Losses of the Partnership for all preceding
Fiscal Years exceeds the Taxable Income of the Partnership
for those years) shall be distributed by April 1 of the
following Fiscal Year to all the Partners in accordance with
their Pro Rata Shares.
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(b)

After the Distribution required by paragraph

(a) hereof, the Partnership shall use Net Cash Flow and Net
Proceeds of Capital Transactions to repay Advances,
(c)

After the Distributions and payments required

by paragraphs (a) and (b) hereof, all Distributions shall be
allocated to the Class A Limited Partners in accordance with
their respective Pro Rata Shares until the Partnership has
made Cash Distributions to the Class A Limited Partners equal
to their Capital Contributions, less prior Distributions
under this paragraph (c), plus a cumulative ten percent
return calculated on the total amount of the Distributions to
which the Class A Limited Partners are entitled under this
paragraph (c).
(d)

After the Distributions and parrments required

by paragraphs (a), (b), and (c) hereof, Distributions shall
be made to the Partners in accordance with their respective
Pro Rata Shares.
ARTICLE V
THE GENERAL PARTNER
Section 5-01

POWERS OF GENERAL PARTNER.

The General

Partner has complete discretion in the management and control
of the business of the Partnership and shall use its best
efforts to carry out the purpose of the Partnership.

In

addition to powers provided by law, the General Partner is
hereby authorized to expend Partnership funds in furtherance
cf the purpose of the Partnership; to acquire, sell,
- 16 -
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transfer, convey, lease (as lessor) or otherwise deal with
the assets of the Partnership; to negotiate, enter into, and
execute agreements for the sale of advertising on, and to
hire employees, purchase supplies and equipment, and
otherwise enter into agreements with respect to the Station;
to incur obligations for and on behalf of the Partnership in
connection with its business; to borrow monies for and on
behalf of the Partnership on such terms and conditions as tne
General Partner may deem advisaole and proper and to pledge
the credit of the Partnership fcr such purposes; to repay in
*hole or in part, refinance, recast, rodify or extend any
security interest affecting the Station or other property
owned by the Partnership, and in connection therewith to
execute for and on behalf of tr.e Partnership ary or all
extensions, renewals, or modifications of sucn security
interests; to prepare, execute, file and deliver any
document, or take such other action, as may be necessary or
desirable to carry out the purpose of the Partnership; to
employ such agents, employees, independent contractors,
attorneys and accountants as the General Partner deems
reasonably necessary; to obtain insurance for the proper
protection of the Partnership, the General Partner, and the
Limited Partners; to commence, defend, compromise or settle
any claims, proceedings, actions or litigation for and on
behalf of the Partnership (including claims, proceedings,
actions or litigation involving the General Partner in its
- 17 -
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capacity as General Partner) and to retain legal counsel in
connection therewith and to pay out of the assets of the
Partnership any and all liabilities and expenses (including
fees of legal counsel) incurred in connection therewith; and
to make such decisions and enter into such agreements as it
may reasonably believe to be necessary.
Section 5.02

DUTIES OF GENERAL PARTNER.

The General

Partner shall have responsibility for, and control over, the
ordinary and usual day-to-day management and operation of the
Station ar.d the Partnership's business, including acts
necessary re cause Conversion to occur.

The General Partner

shall devote such of its time as it deems necessary to the
affairs of the Partnership.

The General Partner shall cause

to be filed all required Certificates of Limited Partnership
with tr.e County Clerk of Salt Lake County to reflect changes
in the interests of Partners; keep, or cause to be kept, all
books and records required by this Partnership Agreement;
prepare or cause to be prepared all statements and reports;
and obtain or cause to be obtained and kept in force such
insurance, in such amounts, on such terms, and with such
carriers as may be required to reasonably protect the
Partnership and its property.

In the event additional

financing is required for the operation of the Station after
Conversion, the General Partner shall use its best efforts to
secure non-recourse secured or unsecured financing on behalf
of the Partnership.
-
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Section 5.03

pflSCTSSIOK.

Within ten (10) days of the

execution hereof, MWT corporation shall prepare and file with
the FCC a petition for leave to amend the pending application
of Mountain West Television Company for a construction permit
to build and operate the Station.

The petition shall request

amendment of the application to reflect the reorganization of
the applicant in accordance with the terms of the Initial
Agreement and this Partnership Agreement.

If the petition

is denied, within five (5) days of the date the FCC releases
its denial, MWT Corporation shall take all actions necessary
to rescind this Agreement, to cause the Partnership to revert
to its structure pursuant to the Initial Agreement, and to
return to Northstar all Advances, with interest earned
thereon, and Capital Contributions made by it to the
Partnership up to the date of rescission.
Section 5.04

PARTNERSHIP TAX MATTERS.

The General

Partner has the authority to make elections for the
Partnership with respect to the tax laws of the United
States, the several states and other relevant jurisdictions.
The General Partner shall not have the authority, without the
affirmative vote of seventy-five percent (75%) in interest of
all Partners affected thereby, to settle any dispute with the
Internal Revenue Service or any state income tax authority
concerning the Taxable Income or Loss of the Partnership or
the allocation thereof.

Any expense incurred by the

Partnership in contesting, with the Internal Revenue Service
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or any state income tax authorities, any change in its
Taxable Income or Loss or the allocation of its Taxable
Income or Loss to any Partner shall be an expense of the
Partnership.
Section 5.05

LIABILITIES OF GENERAL PARTNER.

The

General Partner shall not be liable, responsible or
accountable in damages or otherwise to the Partnership or to
any Limited Partner, except as described in Section 3.02, and
except for any loss, damage or liability due to, or arising
cut of, the General Partner's fraud, bad faith or gross
negligence.

The General Partner shall indemnify and hold the

Partnership harmless from any loss, damage or liability due
to, or arising cut of, the General Partner's fraud, bad faith
cr gross negligence.

The Partnership shall indemnify and

save harmless the General Partner from any loss or damage
incurred, by reason of any acts or omissions performed or
emitted in good faith and reasonably believed to be within
the scope of the authority conferred by this Partnership
Agreement, except for fraud, bad faith or gross negligence.
Any indemnity by the Partnership under this Section 5.05
shall be paid out of, and to the extent of, Partnership
assets only.
Section 5.06

MANAGEMENT OF BUSINESS.

Except as

otherwise provided in this Agreement, the General Partner
shall have sole and complete charge of the affairs of the
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Partnership and shall operate its business for the benefit of
all Partners.
Section 5.07

AUTHORITY OF GENERAL PARTNER.

In no event

shall any person dealing with the General Partner with
respect to any property of the Partnership be obligated to
see that the terms of this Partnership Agreement have been
complied with, or be obligated to inquire into the necessity
cr expediency of any act or action of the General Partner.
Every contract, agreement, lease, promissory note, mortgage
cr ether instrument or document executed by the General
Partner with respect to the Station, or any other property cf
the Partnership, shall be conclusive evidence in favor of any
and every Person relying thereon or claiming thereunder that:
(a)

at the time of the execution or delivery

tnereof, tne Partnership was in full force and effect;
(b)
m

such instrument or document was duly executed

accordance with the terms and provisions of this

Partnership Agreement and is binding upon the Partnership and
all of the Partners hereof; and
(c)

the General Partner was duly empowered to

execute and deliver any and every such instrument or document
for and on behalf of the Partnership.
Section 5.08

FEES AND EXPENSES.

All expenses incurred

in connection with the construction, management and operation
of the Station shall be borne by the Partnership.

In
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addition, the costs of preparing the reports and statements
required by Section 9,02 shall be borne by the Partnership.
Section 5.09

RESIGNATION OF GENERAL PARTNER.

Except in

the course of the Conversion, the General Partner shall have
no right to resign or withdraw from the Partnership or to
transfer, assign, grant, convey, mortgage, or otherwise
encumber its General Partnership interest, or to enter into
any agreement as a result of which any other Person shall
become interested in the Partnership as a general partner,
without the written consent of the Limited Partners.

If the

General Partner purports to resign or withdraw from the
Partnership in violation of the foregoing provision, it shall
remain liable for the debts, obligations and liabilities of
the Partnership to the same extent as if it had not resigned
or withdrawn and, in addition, shall be liable to the
Partnership and the Limited Partners for any damages
sustained by reason of such purported resignation or
withdrawal.
Section 5.10

INDEMNITY.

Following Conversion,

Northstar, its successors and assigns, hereby agrees to
indemnify and hold MWT Corporation harmless from and against
any loss, cost, liability, damage or expense (including legal
and other expenses incident thereto) incurred by it as a
result of liabilities (including without limitation any
contractual liabilities) of the Partnership asserted by
"third parties" against it by reason of MWT Corporation
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having been a General Partner of the Partnership and its
capacity as such.

Notwithstanding the preceding sentence,

MWT Corporation shall not be entitled to indemnity for any
act or failure to act on its part which involved dishonesty,
intentional wrongdoing or gross neglect.

For purposes of

this Section 5.10, the term "third party11 shall not include
the Partnership.
Section 5.11

SALE OF THE STATION.

Upon receipt of an

unsolicited offer and/or prior to soliciting offers for a
sale of the Station by the Partnership, the General Partner
shall deliver written notice to the Limited Partners of its
intention to sell the Station, setting forth the proposed
terms of sale and soliciting offers from the Limited Partners
to purchase the Station from the Partnership.

If the General

Partner does not receive any offers from any of the Limited
Partners within forty-five days and/or determines in good
faith not to accept any offers received from the Limited
Partners, the General Partner may then solicit offers from
third parties for the purchase of the Station.

Upon the

receipt of any bona fide offer from a third party for the
purchase of the Station which the General Partner intends to
accept, the General Partner shall deliver notice of the
proposed terms of sale and afford the Limited Partners and
the third party, for a period of fifteen days, the
opportunity to make further bids for the Station.
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LIMITED PARTNERS
Section 6.01

^ABILITY OF LIMITED PARTNERS.

No Limited

Partner shall be obligated to make any contribution to the
capital of the Partnership in addition to the contributions
specified in Section 2.08.

No Limited Partner shall be

obligated to make loans or Advances to the Partnership,
except as required by the Credit Agreement.

No Limited

Partner shall have any personal liability with respect to the
liabilities or obligations of the Partnership.
Section 6.02

MANAGEMENT OF BUSINESS.

No Limited

Partner in its capacity as a Limited Partner shall take part
in the management or control of the Partnership business,
except that (a) the General Partner may not cause any of the
following to occur without the affirmative vote of a majority
of interest of the Class A Limited Partners:

(i) a merger,

consolidation, reorganization or sale of material assets of
the Partnership outside the ordinary course of business;
(ii) a liquidation, dissolution or recapitalization of the
Partnership; (iii) any acquisition of stock or other
securities; (iv) any acquisition of assets outside the
ordinary course of business; (v) the issuance of any
securities, including any senior equity security;
(vi) borrowing, except under the Credit Agreement or in the
ordinary course of business;

(vii) repurchase of partnership

interests, except as required by Section 3.01(c) or Section
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7.01; or (viii) admission of new Partners; and (b) the
General Partner may not employ a general manager for the
Station without the affirmative vote of a majority in
interest of the Class B Limited Partners.

Notwithstanding

the foregoing and the provisions of Sections 5.01, 5.02 and
5.06, beginning with the eighth full year of Station
operation, the Class B Limited Partners, by affirmative vote
of seventy-five percent (75%) in interest of the Class B
Limited Partners, may compel the General Partner to use its
good faith efforts to sell the Station as quickly as
?rac:;c2Dle on commercially reasonable terms.
Section 6.03
(a)

ASSIGNMENT OF PARTNERSHIP INTERESTS.

Except as provided in Sections 6.01, 6.07 or

6.08 hereof or as required by the Credit Agreement, no
Limited Partner shall withdraw its Capital Contribution or
transfer, assign, grant, convey, mortgage, or otherwise
encumber any part of its Limited Partnership interest, or
enter into any agreement as a result of which any other
Person shall become interested in the Partnership, without
(i) the written consent of the General Partner, and, (ii) in
the case of a Limited Partner which is also the General
Partner or which controls, is controlled by, or is under
common control with the General Partner, the written consent
of a majority in interest of the other Limited Partners.

The

granting of any consent by a Partner under this Section

-
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6.03(a) shall be within that Partner's sole discretion and
may be withheld arbitrarily(b)

Notwithstanding paragraph (a) hereof, upon the

bankruptcy, assignment for the benefit of creditors,
dissolution, death, disability or legal incapacity of any
Partner, the interest held by that Partner shall descend to
and vest in his successors, trustees, receivers, assignees
for the benefit of creditors, heirs, legatees or other legal
representatives.
Section 6.04
(a)

FORM OF ASSIGNMENT.

No assignment of all or part of a Limited

Partner's limited Partnership interest, though otherwise
permitted by Section 6.03, shall be valid and effective, and
the Partnership shall not recognize the same for the purpose
of Distributions or for the allocation of Taxable Income or
Loss with respect to that interest, until there is filed with
the General Partner an instrument in writing in the following
form, with blanks appropriately filled in and subscribed by
both parties to the conveyance:
I,

, hereby assign to

interest in and to

of my Class

my right, title and
Limited

Partnership interest in MWT, Ltd., a limited partnership
organized under the laws of the State of Utah, and direct
that all future Distributions and allocations of Taxable
Income or Loss on account of such interest be paid or
allocated to such assignee.
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, as assignee, hereby accepts said interest
subject to all terms, covenants and conditions of the Amended
and Restated Agreement of Limited Partnership dated as of
November 18, 1986.
Dated:

Assignor

Assignee

Assignee's Address

Assignee's Social Security
Number
STATE Or

)
)
)

m

COUNTY OF
On this

ss.
, 19

day of

personally appeared

, before me

, to me known and known

and __

to be the persons described in, and who executed, the
foregoing instrument and they duly acknowledged to me that
they executed the same.

Notary Public
(b)

After receiving an executed assignment in the

form prescribed in paragraph (a) hereof, and all required
-
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approvals under Sections 6.02(a) and 6-03(a) to the
assignment, the Partnership shall make all further
Distributions and allocate any Taxable Income or Loss to the
assignee with respect to the interest transferred regardless
of whether such transfer, as between the parties thereto, is
or is intended to be by way of pledge, mortgage, encumbrance
or other hypothecation, until such time as the interest
transferred shall be further transferred in accordance with
the provisions of this Partnership Agreement,
Section 6.05

RIGHTS OF ASSIGNEE.

Unless admitted to

the Partnership as a limited Partner in accordance with
Section 6.C6, the transferee of an interest in the
Partnership, by assignment, bequest, operation of law or
otherwise, shall not be entitled to any of the rights,
powers, or privileges of its predecessor in interest, except
that it shall be entitled to receive and have allocated to it
the share of Distributions and Taxable Income or Loss
attributable to the assigned interest.
Section 6.06

ADMISSION OF LIMITED PARTNER.

A permitted

assignee of an interest in the Partnership may be admitted to
the Partnership as a Limited Partner upon furnishing to the
General Partner all of the following:
(a)

acceptance, in form satisfactory to the

General Partner, of all the terms of this Partnership
Agreement;
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(b)

a certified copy of a resolution of its Board

of Directors or comparable body (if it is a corporation or
similar organization) authorizing it to become a Limited
partner under the terms of this Partnership Agreement;
(c)

a Power of Attorney substantially identical to

that contained in Section 10.14 hereof;
(d)

such other documents or instruments as may be

required by the General Partner in order to effect the
transferee's admission as a Limited Partner; and
(e)

payment of such reasonable expenses as may be

incurred in connection with tr.e transferee's admission as a
Limited Partner.
Section 6.07

PLEDGE OF INTERESTS,

The Limited Partners

agree to pledge their Partnership interests (a) as required
by the Credit Agreement and (b) to secure the repayment of
any bank financing obtained by the Partnership that the
General Partner reasonably determines is necessary for the
operations of the Station or is used to repay Advances,
provided that the terms of the bank financing and the pledge
of the Partners' interests are commercially reasonable.
Section 6.08
INTERESTS.

SALE OF CLASS A LIMITED PARTNERSHIP

Foulger may elect, by delivery of written notice

of its election to Northstar at any time on or after
February 1, 1988 and before March 1, 1988 to require
Northstar to purchase Foulger's Class A Limited Partnership
interest at a price equal to Foulger's Capital Contribution
- 29 -
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for its Class A Limited Partnership interest plus ten percent
(10%) per annum-

Northstar shall purchase the Foulger

interest within ninety (90) days of its receipt of the
written noticeSection 6,09
AGREEMENT.

FAILURE TO ADVANCE FUNDS UNDER CREDIT

If any Class A Limited Partner fails to make

Advances to the Partnership as required by the Credit
Agreement, that Partner (the "Defaulting Partner") shall
forfeit its Class A Limited Partnership interest and the
Capital Contribution made therefor, and shall forfeit certair.
Advances -as provided in the Credit Agreement, and the Capital
Contribution and Advances shall be retained by the
Partnership.

In that event, the other Class A Limited

Partner may elect, within ninety (90) days of the Defaulting
Partner's failure to make a required Advance, by (a) making a
Capital Contribution equal to the.-forfeited Capital
Contribution, (b) making Advances to the Partnership equal to
the amount of any Advances forfeited by the Defaulting
Partner under the terms of the Credit Agreement, (c) making
any other Advance that would then be due from the Defaulting
Partner under the Credit Agreement, and (d) agreeing to make
any other Advances that the Defaulting Partner would be
required to make under the Credit Agreement, to purchase a
Class A Limited Partnership interest from the Partnership
with a Pro Rata Share equal to that of the forfeited Class A
Limited Partnership interest.

If the other Class A Limited
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Partner does not elect to purchase a Class A Limited
Partnership interest pursuant to the preceding sentence, the
Pro Rata Shares of the Partners (including the Defaulting
Partner) following the forfeiture of the Class A Limited
Partnership interest shall be increased proportionately so
that the aggregate Pro Rata Shares of all Partners shall be
100%, effective as of the date of such forfeiture.
ARTICLE VII
REPURCHASE OF PARTNERSHIP INTEREST
Section 7.01

REPURCHASE OPTION.

Any Limited Partner,

a- its cpticn, exercisable after four (4) years of operation
of the Station, may require the Partnership to repurchase ail
of its Limited Partnership interest.

To exercise the option

granted hereby the Limited Partner shall notify the General
Partner in writing of its intention to sell its interest back
to the Partnership.
Section 7.02.

REPURCHASE PRICE.

Upon receipt by the

General Partner from a Limited Partner of notice of the
Limited Partner's exercise of its repurchase option, the
General Partner and the Limited Partner shall attempt to
agree upon a value for the interest to be repurchased.

If

they are unable to agree, each shall promptly appoint an
appraiser to determine the value of the business and assets
of the Partnership.

If either the General Partner or the

Limited Partner fails to appoint an appraiser within twenty
(20) days of receipt of written notice of the intention to
- 31 -
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exercise the option, the appraiser appointed by the other
shall determine the value and his decision shall be final and
binding.

If two appraisers are appointed, they shall attempt

to agree upon a value.

If they are unable to agree upon a

value within thirty (30) days, they shall appoint a third
appraiser.

The third appraiser shall, within thirty (30)

days after his appointment, choose which of the
determinations of value is more reasonable and that
determination shall be final and binding upon the parties.
The Partnership shall repurchase the interest within ninety
(SC; days cf the appraiser's determination for cash, at a
price equal to the amount that the Limited Partner would have
received upon the liquidation of the Partnership if the
Partnership had sold its business and assets at the appraised
value.

The fees and expenses incurred by exercise of the

repurchase option shall be borne one-half by the Partnership
and one-half by the selling Limited Partner or Limited
Partners.
Section 7.03

EFFECT OF REPURCHASE.

Upon the repurchase

of any Partner's Partnership interest pursuant to this
Article VII or Section 3.01(c), the Pro Rata Shares of the
ether Partners shall be increased proportionately so that the
aggregate Pro Rata Shares of all Partners shall at all times
be 100%.
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ARTICLE VIII
PIgSOlflTION
Section 8-01

DISSOLUTION.

The Partnership shall be

dissolved upon the happening of any of the following events:
(a)

disposal of all or substantially all of the

assets of the Partnership; provided, however, that if the
Partnership receives a purchase money mortgage or other
non-cash.consideration in connection with such disposal, the
Partnership shall continue until the non-cash consideration
is converted into cash;
:'z)

the written consent of ail Partners to

dissolve the Partnership; or
(c)

the voluntary or involuntary bankruptcy,

dissolution or liquidation of the General Partner or the
transfer of the interest of the General Partner (whether or
not: as a result of voluntary or involuntary bankruptcy,
dissolution or liquidation of the General Partner) except by
Conversion, unless within sixty days after the transfer all
remaining Partners, including any Person who has acquired or
represents the General Partner's interest, elect by an
agreement in writing to conduct the business under the terms
and conditions of this Partnership Agreement.
Section 8.02
(a)

LIQUIDATION.

Upon the dissolution of the Partnership, the

General Partner (which tern, for the purpose of this Section
3.02,

shall include any trustee, receiver or other person
- 33 -
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required by law to wind up the affairs of the Partnership)
shall liquidate the assets of the Partnership.
(b)

All proceeds from the sale or disposition of

Partnership property and any other assets of the Partnership
following dissolution shall be distributed in the following
order of priority:

(i)

to the payment of Partnership debts,

liabilities and obligations other than Advances; (ii) to the
establishment of such reserves as the General Partner may
reasonably deem necessary for any contingent liabilities of
the Partnership; (iii) to the repayment of Advances; and
;iv) in accordance with the Partners' Capital Accounts,
raking into account the allocation of Taxable Income required
by Section 4.02 and any Capital Contributions under Section
2.03(c).
Section 3.03

FINAL STATEMENT.

As soon as practicable

after the dissolution of the Partnership, a final statement
of the Partnership's assets and liabilities and the Capital
Accounts of all of the Partners shall be prepared by an
independent certified public accountant and furnished to ail
Partners.
ARTICLE IX
BOOKS AND ACCOUNTS
Section 9.01

BOOKS.

The General Partner shall keep or

cause to be kept books of account in accordance with
standards established by a national accounting firm, in whicn
shall be entered fully and accurately the transactions of the
- 34 -
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WILEY REIN & FIELDING
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August

31,

1987

Mr. Joseph C. Lee
Executive Vice President
MWT Corporation
2257 Texas Street
Salt Lake City, Utah 84109
Dear Joe:
This will confirm that, as we have discussed over the
telephone, I will be moving over to the Washington, D. C.
office of Jones, Waldo, Holbrook & McOonough effective
September 8, 1987, I am very much looking forward to this
new setting because I believe I will be able to serve you
even better there*
My new address will be 1001 22nd Street, N.W., Suite
350, Washington, D.C. 20037. The telephone number there is
(202) 296-5950.
As you know, Jones, Waldo, Holbrook & McOonough is an
outstanding full-service firm with an excellent reputation in
all areas of its practice, including corporate, tax, patent,
litigation and securities work. Jones, Waldo's
communications practice has concentrated on such areas as
transactional work, First Amendment issues and libel defense
in the past, but has not involved extensive representation of
clients before the Federal Communications Commission. I feel
honored by the firm's confidence in our ability to build a
practice group in this important field in Washington.
We are most fortunate that Ron Maines, one of the most
promising young lawyers in the communications bar, has agreed
to join me at Jones, Waldo. Ron has been an associate with
the firm of Gordon & Healy for the past four years, and has
gained a great deal of experience not only in broadcast
regulation and transactional work, but also in the common
carrier, private radio and microwave areas.
Please be assured that this separation is on the most
amicable terms, and that Wiley, Rein & Fielding will
cooperate in ensuring a smooth transition. Enclosed is a
suggested letter for you to authorize the transfer of your

<n-\^
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WILEY, REIN & FIELDING
Mr. Joeeph C, Lee
September 1, 1987
Page 2
files to my new firm. I would appreciate it if you could
return this, or a similar letter, to Wiley, Rein & Fielding
as soon as possible.
Most of all, 1 appreciate the faith you have placed in
me as we embark on this exciting new venture.
Sincerely,

Barry D. wiod
Enclosure
cc: Mrs. Jo-Ann Wong
Mr. George Gonzales
Mr. Sid W, Foulger
Mr. Clayton Foulger

V01701

031323

September

, 1987

Mr. Barry L. Strauss
Firm Administrator
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Dear Mr. Strauss:
I hereby request the transfer of all of the files
(current and closed) compiled and maintained by your firm
concerning matters for which you provided representation on
our behalf, including the following matters:
Your file no.
MWT, LTD- re Channel 13,
Salt Lake City, Utah

3188

to Barry D. Wood, at the law firm of Jones, Waldo, Holbrook &
McDonough, 1001 22nd Street, NW, Suite 350, Washington, D.C.
20037, In addition, please submit a final billing for
services rendered and costs advanced by Wiley, Rein &
Fielding in connection with the above-described
representations.
We also wish to thank you for your assistance in serving
our needs over the past years, and wish you all the best in
the future.
Very truly yours,

Joseph C. Lee

V01702

021334

Partnership.

All books and records and this Partnership

Agreement and all amendments thereto shall at all times be
maintained at the principal office of the Partnership and
shall be open to the inspection and examination of each
Partner or his representatives at reasonable times*
Section 9*02 REPORTS.
(a)

The General Partner shall, within seventy-five

days after the expiration of each Fiscal Year, deliver to
each Partner a statement showing:

(i) all information

necessary for the preparation of the Partner's income tax
returns; (li) the cash receipts and expenses of the
Partnership for the Fiscal Year; (iii) a statement showing
the profit or loss of the Partnership for the Fiscal Year;
(iv) a statement showing the assets and liabilities of the
Partnership as of the end of the Fiscal Year; and (v) an
itemization showing the amounts and sources of any
Distributions and repayments of Advances to Partners,

The

statements of profit or loss and assets and liabilities shall
be prepared in accordance with generally accepted accounting
lprinciples consistently applied and shall be certified by an
independent certified public accountant,
(b) The General Partner shall prepare and deliver
to each Partner within fifteen (15) days after the end of
each calendar month a statement showing the cash receipts and
expenses of the Partnership for the preceding month.

The
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statement need not be audited but shall be signed by the
chief financial officer of the General Partner.
(c)

In addition to the reports required by

paragraphs (a) and (b) hereof, the General Partner shall
prepare and deliver to each Partner, as appropriate, reports
showing all transactions with the General Partner and the
fees, commissions, compensation and other benefits paid or
accrued to the General Partner and other pertinent
information with respect to the Partnership and its
activities.
Section 9.03

BANK ACCOUNTS.

The General Partner shall

open and maintain in the name of the Partnership accounts
with one or more financial institutions in which shall be
deposited ail funds of the Partnership.

Partnership funds

shall be used solely for the business of the Partnership.
Withdrawals of funds may be made only upon the signature of a
Person authorized by the General Partner to make withdrawals.
Section 9.04

PARTNERSHIP CERTIFICATES.

The Partnership

shall prepare and issue Certificates to each Partner,
executed by the General Partner on behalf of the Partnership,
evidencing the Partner's interest in the Partnership.
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Section 10,01

SETTLEMENT AGREEMENTS.

The Partnership shall

assume and undertake to pay all obligations of Mountain West
Television Company under any settlement agreements entered into
between Mountain West Television Company and any of the other
applicants before the FCC for a construction permit for the Station,
including without limitation settlement agreements entered into
prior to the Effective Date,

In addition, Northstar agrees that its

significant investor, Allstate Insurance Company (a) shall have
agreed to purchase those promissory notes evidencing certain of ~r.e
obligations under those settlement agreements if the Partnership
shall be in default in its performance thereof; (b) shall have
agreed in a separate writing not to proceed against any of the
individual general partners of Mountain West Television Company -c
enforce any rights acquired upon its purchase of the notes and m
the event it proceeds against Mountain West Television Company or
any of its successors and assigns, Allstate7s recourse shall be
limited to the assets of Mountain West Television Company or its
successors or assigns; and (c) shall have agreed in a separate
writing unconditionally to indemnify and hold Mountain West
Television Company and each of its general partners harmless fror.
any liabilities incurred as a result of Allstate's failure to
purchase the notes pursuant to the terms of the note repurchase
agreements so long as the holders of such notes have complied with
the procedures set forth in such agreements.
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Section 10-02

OTHER BUSINESS INTERESTS.

Each Partner may have

other business interests and may engage in any other business,
trade, profession, or employment whatsoever, on its own account or
in partnership, or as an employee, officer, director, or stockholder
of any other Person, provided that no Partner shall own any equity
interest in, directly or indirectly, or be an officer or director of
any entity which owns or operates any television or radio station,
cable television system, or daily newspaper which, when combined
with the interest created hereby, would violate the FCC's
attribution or multiple ownership rules.
Section 10.03

NOTICES.

Unless otherwise specified in a

writing sent to the Partnership, the address of each Partner for all
purposes shall be as set forth below.

Any notices and demands

required to be given hereunder shall be in writing and sent

pcszaza

prepaid by certified mail, return receipt requested, to such address
or addresses and also to Allstate at the address specified in
Section 2.06.
Section 10.04

CAPTIONS.

The Section titles and captions

contained in this Partnership Agreement are for convenience only -r.d
shall not be deemed part of this Partnership Agreement.
Section 10.05

PRONOUNS AND PLURAL.

Whenever the context -ay

require, any pronoun used herein shall include the corresponding
masculine, feminine or neuter forms and the singular form of nouns,
pronouns and verbs shall include the plural and the plural shall
include the singular.
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Section 10-06

ENTIRE AGREEMENT.

This Partnership Agreement

and the Credit Agreement contain the entire understanding among the
Partners and supersede any prior understandings or written or oral
agreements between or among any of them respecting the within
subject matter.

There are no representations, agreements,

arrangements or understandings, oral or written, between or among
any of the Partners relating to the subject matter of this
Partnership Agreement which are not fully expressed herein or in the
Credit Agreement.
Section 10.07

FURTHER ACTION.

The Partners shall 'execute and

deliver all documents, provide all information and take or forebear
from all such action as may be necessary or appropriate to achieve
the purpose of the Partnership.
Section 10.08

BINDING EFFECT.

This Partnership Agreement

shall be binding on and inure to the benefit of the Partners and
their heirs, executors, administrators, successors, legal
representatives and assigns.
Section 10.09

VALIDITY.

If any provision of this Partnership

Agreement is held to be invalid, the same shall not affect in any
respect whatsoever the validity of the remainder of this Partnership
Agreement.
Section 10.10

GOVERNING LAW, This Partnership Agreement shall

be governed by the laws of the State of Utah.
Section 10.11

PERSONAL JURISDICTION.

The Partners hereby

consent to personal jurisdiction in the District of Columbia and
waive any and all rights they may have to cause any actions or
- 39 -
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proceedings to be brought or tried elsewhere and any and all
objections to jurisdiction or venue they might otherwise have to the
commencement of any suit in the District of Columbia to construe or
enforce the provisions of this Agreement or to remedy any breach
thereof.
Section 10.12

ACCOUNTING METHOD.

The Partnership shall use

the accrual method of accounting for income tax purposes and for
general accounting purposes.
Section 10.13

AMENDMENT.

This Partnership Agreement may be

amended or r.odified only by the affirmative written consent of all
the Partners.
Section 10.14
(a)

POWER OF ATTORNEY.

Each Limited Partner hereby irrevocably constitutes

and appoints the General Partner as its true and lawful
attorney-in-fact, in its name, place and stead, to make, execute,
acknowledge and file a certificate of limited partnership reflecting
this Partnership Agreement and any amendments thereto reflecting
actions properly taken by the Partners.
(b)

The power of attorney is coupled with an interest and

shall survive an assignment by any Limited Partner of its interest
until such time as the General Partner has taken the action
necessary or appropriate to effect the substitution of the assignee
as a Limited Partner including, without limitation, the execution,
acknowledgment and filing of an amendment to the certificate of
limited partnership.
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(c)

The power of attorney shall, to the extent

permitted by law, survive any merger, bankruptcy,
receivership or dissolution of a Limited Partner.
(d)

Each Limited Partner shall execute such

instruments as the General Partner may request in order to
give evidence of, and to effectuate, the granting of this
power of attorney, whether by executing a separate
counterpart thereof or otherwise,
IN WITNESS WHEREOF, this Partnership Agreement is signed
on the day and year first above written.
MWT Corporation
2257 Texas Street
Salt L^k^ City, Utah

84109

i C/Lee
2257 Texas Street
Salt Lake City, Utah

84109

Sidney W. Foulger
241 North Vine Street
Salt Lake City, Utah 84103

"Jo-Anrye^Wor
809 Third/;
Salt Lake/Ci£y, Utalf 84103

George/L. Gonzales J
12 7 8 East North
Ogden, Utah 84404
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(c)

The power of attorney shall, to the extent

permitted by law, survive any merger, bankruptcy,
receivership or dissolution of a Limited Partner.
(d)

Each Limited Partner shall execute such

instruments as the General Partner may request in order to
give evidence of, and to effectuate, the granting of this
power of attorney, whether by executing a separate
counterpart thereof or otherwise.
IN WITNESS WHEREOF, this Partnership Agreement is signed
on the day and year first above written.
MWT Corporation
2257 Texas Street
Salt Lake City, Utah

Title:

84109
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Joseph C. Lee
2257 Texas Street
Salt Lake City, Utah

84109

^X
Sidney W. Fouiger
241 North Vine Street
Salt Lake City, Utah 84103

Jo-Anne Wong
809 Third Avenue
Salt Lake City, Utah

84103

George L. Gonzales
1278 East North
Ogden, Utah 84404
41 -
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Northstar Communications, Inc.
1776 K Street, N.W.
Suite 900
Washington, D.C. 2000b
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TO:

Class B Limited Partners of MWT, Ltd*

FROM:

Katherine T. Glakas, President
Northstar Communications, Inc.

DATE:

December 30, 1991

RE:

Dissolution of MWT, Ltd.

This is to inform you that as is required by Section
8.01(a) of the Agreement of Limited Partnership of MWT, Ltd.,
on October 28, 1991, the Board of Directors of Northstar
Communications, Inc., in its capacity as General Partner of
MWT, Ltd., voted to dissolve the Partnership as a result of
the disposal of substantially all of the assets of the
Partnership in the sale of KSTU-TV. As is provided in
Section 8.02 of the Partnership Agreement, upon dissolution
the General Partner is responsible for winding up the affairs
of the Partnership, At the end of the winding up process the
Partnership is to be liquidated. A copy of the Plan of
Liquidation adopted by the Board is attached.
The Partnership was dissolved effective October 31,
1991. The Partnership's debts, to the extent of funds
available, have been paid in accordance with the Plan of
Liquidation. The remaining cash of the Partnership
(approximately $15,000} was assigned to the General Partner
to be used to pay accounting and other costs of liquidation.
A compilation of the Partnership's assets and liabilities and
the capital accounts of all the Partners as of the date of
dissolution was prepared by Deloitte & Touche, independent
certified public accountants to the Partnership. I attach a
copy of this compilation for your review.
Capital accounts were maintained for each of the
Partners throughout the life of the Partnership in accordance
with Section 5.02 of the Partnership Agreement and relevant
tax regulations. Accordingly, each Partner's capital account
was increased by (i) the amount of money or the fair market
value of property contributed by such Partner to the
Partnership and (ii) such Partner's share of allocations of
income or gain of the Partnership. Each capital account was decreased by (iii) any distributions of money or property to
such Partner and (iv) such Partner's share of allocations of
losses of the Partnership. The annual Partnership financial

fiS*08

statements distributed to the Partners reflected the
aggregate capital accounts of the Class A and Class B Limited
Partners and General Partner as of the date of each such
financial statement.
In order to liquidate the Partnership, Section 2,08 (c)
of the Partnership Agreement requires each Partner to make
additional capital contributions to the Partnership in
amounts equal to any deficit in such Partner's capital
account* . Additional capital contributions shall be
distributed to the creditors of the Partnership in accordance
with the Plan of Liquidation,
The capital accounts must be settled before Deloitte &
Touche will prepare a final accounting in accordance with
Section 8.03 of the Partnership Agreement. The final
accounting will be distributed to all of the Partners and a
Certificate of Cancellation will be filed with the State of
Utah which will terminate the Partnership.
As is reflected in the attached compilation, the
aggregate negative capital accounts of the Class B limited
Partners as of the date of dissolution is $2,007,133. I
attach a schedule showing each Partner's share of this total
figure. In order to facilitate the orderly completion of the
liquidation process, the Partnership must either collect the
additional capital contributions from those Partners with
negative capital accounts or reach a settlement between all
Partners that will satisfy the creditors. Payments should be
made by check or wire transfer to the account of the General
Partner in the amount of your negative capital account as
follows:
Mail:

MWT, Ltd.
P.O. Box 9565
McLean, VA 22102-0565

Wire Transfer:
Bank:
Address:
ABA No.:
Account Name:
Account No.:

Riggs National Bank
4835 Massachusetts Ave., NW
Washington, D.C. 20016
0540-0003-0
Korthstar Communications, Inc.
1 830 90 2

If you have any questions regarding the liquidation
process please contact our attorneys, John C. Quale or Dag
Wilkinson at (202) 429-7000.
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Percentage

of
'arties

Total Class

Negative
Capital
Account

:iassB
Gonzalez
David & Marilyn Lee
Joe Lee
Joanne Wong
Sid Foulger
Bryant Foulger
Clayton Foulger
Brent Pratt
MWTCorp.
Total

3.33%
7.33%
7.33%
4.00%
2.83%
2.83%
2.83%
2.63%
66.67%

$66,904.43
$147,189.75
$147,189.75
$80,285.32
$56,868.77
$56,868.77
$56,868.77
$56,868.77
$1,338,088.67

100.00%

$2,007,133.00

DeEoitte &
Touche
&

Suite 1800
50 South Mam Street
PO Box 158

Facsimile (801)355-7515

Salt Lake City. Utah 84144-0458
Telephone (801) 328-4706

INDEPENDENT ACCOUNTANTS' COMPILATION REPORT

The Partners of KWT 9 Ltd.:
We have compiled the accompanying balance sheet of MWT, Ltd. (a Utah Limited
Partnership) as of October 31, 1991, and the related statements of operations,
partners* capital (deficiency), and cash flows for the period April 19, 1990
(the day after the sale of the Partnership's operating assets) to October 31,
1991, in accordance vith standards established by the American Institute of
Certified Public Accountants.
A compilation is limited to presenting, in the form of financial statements,
information that is the representation of management. Ve have not audited or
reviewed the accompanying
financial statements and, accordingly, do not
express an opinion or any other form of assurance on them.
Management has elected to omit from the financial statements substantially all
of the disclosures required by generally accepted accounting principles. If
the omitted disclosures vere Included in the financial statements, they might
Influence the user's conclusions about the Partnership's financial position,
results of operations,
and cash
flows.
Accordingly,
these
financial
statements are not designed for those who are not informed about such matters.

o^2*#z 4 -T^JU^
December 3 , 1991

033*

MWT. LTP. (A Utah Limited Partnership")

BALANCE SHEET. OCTOBER 31. 1991 ("UNAUDITED')

WPtC
3

-TOWS.

LIABILITIES AND FARTHERS' DEFICIENCY

CUREEUT LIABILITIES:
Demand notes payable
Interest payable
Accrued partners' salaries
Accrued management fees

* 3,214,441
148,833
824,242

1
2

37*.697

Total current liabilities
PA1THEES' DEFICIENCY
TOTAL
Unaudited - see accountants'
statements.

1TCTT5
compilation
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MWT.

LTD. (A Utah Limited Partnership^

STATEMENT OF OPERATIONS
FOR THE PERIOD APRIL 19, 1990 (THE DAY AFTER THE SALE
— -
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Note3

OPERATING EXPENSES:
Management fees and expenses
General and administrative:
Legal expense
Accounting expense
Estimated expenses of dissolution
Insurance
Taxes
Travel
Other

1

*

SQfi.iufi

81,703
25,685
13,074
3,096
4,830
1,430
3-726

3

Total general and administrative

133.S44

NET OPERATING LOSS

730,390

OTHER (INCOME) EXPENSE:
Interest expense
Gain on sale of operating assets
Interest income

722,373
(93,642)
—L2SL221)

NET LOSS

$1.266,7Afi

Unaudited statements.

see

accountants'

compilation

report

and notes

to

financial
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MWT. LTD. CA Ptah Limited Partnership!

STATEMENT OF PARTNERS' CAPITAL (DEFICIENCY)
FOR THE PERIOD APRIL 19, 1990 (THE DAI AFTER THE SALE
OF THE PARTNERSHIP'S OPERATING ASSETS! TO OCTOBTB 11. 1991 (UNAUDITEP!

Partners' Capital (Deficiency!

Description

FARTHERS' CAPITAL
(DEFICIENCY),
APRIL 19, 1990

General

Class A
Limited

Class B
Limited

Partner

l&nutr

Partners

$470,485

$(2,238,942)

$(1,325,010)

$(3,293,467)

SA57,7?7

tLUUUOD

tf2.P07.133)

ff*,5«.213>

laiAl

NET LOSS
PARTNERS' CAPITAL
(DEFICIENCY),
OCTOBER 31, 1991

Unaudited - see accountants'
statements.

compilation
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HWT. LTD. (A Utah Limited Partnership)

STATEMENT OF CASH FLOWS
FOR THE PERIOD APRIL 19, 1990 (THE DAY AFTER THE SALE
OF THE PARTNERSHIP'S OPERATING ASSETS) TO OCTOBER <n . 1991 (UNAUDITED)

CASH FLOWS FROM OPERATING ACTIVITIES:
Ret loss
Adjustments to reconcile net loss to net cash
used in operations:
Change in operating assets and liabilities:
Accounts receivable
Interest payable
Accounts payable
Accrued partners' salaries
Other accrued liabilities

i(l,268,746)

2,136,012
(1,328,767)
(332,656)
596,846
(238,5$Q)

Net cash used in operating activities

(435.871)

CASH FLOWS USED IN FINANCING ACTIVITIES Payment of demand notes payable

(1.406.046)

NET DECREASE IN CASH AND CASH EQUIVALENTS

(1,841,917)

CASH AND CASH EQUIVALENTS:
Beginning of period

1P841.917

End of period

NONE

SUPPLEMENTAL DISCLOSURES OF CASH FLOW INFORMATION:
Cash paid during the period for interest

Unaudited statements.

see
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fFT, IIP, (A VTAK LIMITED PARTFEFSHIP)
NOTES TO UNAUDITED FINANCIAL STATEMENTS

1.

ACCRUED PARTNERS• SALARIES
At October 31, 1991, MWT, Ltd* has accrued
end of the contract period. Accrued but
1991 were $824,242. Partners9 salaries
expense during the period April 19, 1990 to

2.

partners' salaries through the
unpaid salaries at October 31,
of $596,846 were charged to
October 31, 1991*

ACCRUED MANAGEMENT FEES
Management fees payable to Farragut Communications, a related party, have
been accrued through the date of the sale of the operating assets to Fox
Television. Accrued but unpaid management fees at October 31, 1991 vere
$374,697, No management fees relating to the Management Agreement vith
Farragut Communications have been charged to expense ' during the period
April 19, 1990 to October 31, 1991.

3.

ESTIMAIED EXPENSES ON DISSOLUTION
On July 31, 1991, MWT, Ltd. transferred remaining cash balances of $15,574
to Northstar Communications, Inc., a related party, in return for
Northstar's agreement to pay certain remaining obligations of MWT, Ltd.
including legal, accounting, and tax obligations, $2,500 of which had been
previously accrued.

4.

CAIN ON SALE OF OPERATING ASSETS
The gain on sale of operating assets of $93,642 for the period April 19,
1990 to October 31, 1991 is the final settlement of the gain reported in
the April 18, 1990 financial statements and is a result of information not
previously available and from adjustments vith Fox Television in the final
settlement.
* * * * * *
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February 20, 1987
Mountain West Television Company
c/o Sid Foulger & Joseph Lee
Foulger-Pratt Construction
2 Research Place
Rockville, MD 20850

Our File # 03483.0002
For Services Through
Advice re Financial Partner

Invoice 63404

02/19/87

07/15/86

Telephone with B. Pratt of Mountain West;
conference at DLA with Pratt; review of Northstar
and other settlement proposals; analysis of same.
HARDY
3.40 hrs•

07/15/86

Work on projections of Northstar proposal,
WILD
1.50 hrs.

07/16/86

Conference with B. Pratt re Northstar proposal;
work on analysis of offer and computer models;
conference with Wild.
HARDY
4.20 hrs.

07/16/86

Work on analysis of Allstate investment prooosal.
WILD
3.10 hrs.

07/17/86

Work on analysis of Northstar offer; memo to Hardy
re projections.
WILD
2.80 hrs.

07/17/86

Telephone with B. Pratt; work on projections and
analysis of proposed transactions with Northstar
and Dallas group.
HARDY
.50 hrs.

07/18/86

Work on analysis of Northstar financing proposal.
WILD
5.70 hrs.

07/19/86

Conference Brent Pratt at home; review of
projections and investment criteria in development
of possible settlement with third party Northstar
or Dallas group.
HARDY
2.00 hrs.

07/21/86

Work on analysis of financing options.
WILD
4.00 hrs.

(Hi
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February 20, 1987
Mountain Vest Television Company

Invoice 63404

07/22/86

Telephone from Brent Pratt and Katie Glakas re
Northstar.
HARDY
.10 hrs.

07/23/86

Work on projections for Northstar proposals.
WILD
1.00 hrs.

07/23/86

Negotiation with C. Woods, Brad Bulkley and
InterFirst in Dallas re Channel 13; conferences
with B. Pratt and J. Lee.
HARDY
8.00 hrs.

07/24/86

Neotiations Chicago with Northstar in Chicago;
meeting with First National Bank of Chicago;
confer with Pratt.
WILD
S.00 hrs.

07/24/86

Negotiation with Northstar principals at Ramada
0'Hare Hotel re Channel 13; meetings with First
National Bank of Chicago officer re Channel 13
financing.
HARDY
4.20 hrs.

07/26/86

Work on revised analysis of financing options.
WILD
.50 hrs.

07/28/86

Telephone from Brent Pratt; discuss new parameters
from Northstar; telephone jrrom Bill Lincoln at
Northstar and Brad Bulkley.
HARDY
.70 hrs.

07/29/86

Work on analysis of Northstar and Dallas
proposals; calls from Lincoln of Northstar.
HARDY
.40 hrs.

07/29/86

Work on analysis of latest North Star proposal.
WILD
.90 hrs.

07/31/86

Telephone with J. Lee and D. Lee re Northstar and
Dallas proposals for partnerships with Mountain
West on Channel 13 in event of settlement.
HARDY
1.00 hrs.

07/31/86

Work on analysis of CPL proposal.
WILD
4.30 hrs.

08/01/86

Telephone from B. Pratt (2) (at Kitty Hawk) and
Brad Bulkley in Dallas; further work on
projections.
HARDY
.50 hrs.

T02126
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February 20, 1987
Mountain West Television Company

Invoice 63404

08/01/86

Work on analysis of CPL proposal.
WILD
1.50 hrs.

08/02/86

Conference with Wild re projections and analysis
of Dallas proposals; telephone with B. Pratt re
same.
HARDY
1.50 hrs.

08/02/86

Work on analysis of CPL proposal.
WILD
7.00 hrs.

08/08/86

Work on analysis of CPL proposal.
WILD
.60 hrs.

08/12/86

Telephone with Brad Eulkley.
HARDY
.20 hrs.

08/14/86

Telephone from B. Pratt (2) and from Joe Lee re
CPL and Northstar proposals; review of same.
HARDY
.60 hrs.

08/29/86

Telephone with Rick of CPL in Dallas; telephone
and conference with B. Pratt re same.
HARDY
.80 hrs.

09/15/86

Telephone B. Pratt; calls to several banks re
finance.
HARDY
.50 hrs.

09/16/86

Memorandum Re Channel 13 settlement; conferences
Pratt (2) and telephone C. Maddox of AmeriTrust
Bank re financing; calls (2) with K. Glakes of
Northstar.
HARDY
1.20 hrs.

10/04/86

Conference S. Foulger and telephone B. Pratt re
Channel 13 prospects and developments.
HARDY
.60 hrs.

10/06/86

Conference with executive of local Salt Lake TV
owner re Salt Lake television situation, Channel
13 and related matters.
HARDY
2.00 hrs.

10/09/86

Work on obtaining material from the FCC re status
and history of KAHT-TV, Channel 14.
Legal Asst (Walsh)
3.20 hrs.

T02127
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February 20, 1987
Mountain West Television Company

Invoice 63404

10/09/86

Conference with R. Hardy re antitrust issues in
potential joint venture for Channel 13,
MERDEK
.30 hrs.

10/09/86

Review materials obtained from FCC re Channel 14
construction permit and intent of Skaggs to
proceed; telephone C. Foulger re same.
HARDY
1.10 hrs.

10/10/86

Research re KAHT-TV, Salt Lake City, Utah,
Legal Asst (Walsh)
.60 hrs.

10/15/86

Telephone Pratt and D. Lee; telephone C. Foulger
re Channel 14 and Mountain West.
HARDY
.90 hrs.

10/16/86

Telephone Pratt (2) and conference re
Skaggs/Channel 14 application and strategy on
merger; telephone J. Lunt.
HARDY
1.30 hrs.

10/17/86

Telephone D. Lee, Pratt re Northstar and Skaggs.
HARDY
1.20 hrs.

10/22/86

Telephone Pratt re Skaggs meeting.
HARDY
.10 hrs.

10/23/86

Meeting in Salt Lake with Skaggs, Foulgers, Lees,
Utah Jazz ownership re Channel 13 participation.
HARDY
6.00 hrs.

10/28/86

Telephone Pratt and Jack Lunt of Skaggs,
HARDY
.50 hrs.

10/29/86

Telephone Pratt: re Northstar and Skaggs.
HARDY
.20 hrs.

10/29/86

Telephone J. Lunt re Skaggs interest and review
Northstar memorandum; telephone from Linda re
programming and business veto problem.
HARDY
.70 hrs.
Fees for legal services

$

15052.50

Reproduction, Telephone &
Miscellaneous Expenses
$
Total current billing for this file.$

832.36
15884.86

T021.28
ftfl*2/f/*tf*J!f
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February 20, 1987
Mountain West Television Company
Our File # 03483.0003
Northstar/Settlement
Negotiations

For Services Through

Invoice 63404
02/19/87

07/21/86

Research re FCC restrictions applicable to
prooosed settlement.
HUTTON
7.20 hrs.

07/21/86

Conference Hutton re FCC aspects of Channel 13
proceeding and settlement; telephone B. Pratt re
Northstar and proiections.
HARDY
"
.40 hrs.

07/22/86

Work on memo to Ralph Hardy re FCC aspects of
settlement of channel 13 proceeding.
HUTTON
1.00 hrs.

07/25/86

Telephone from Barry Wood (2).
HARDY
.30 hrs.

07/31/86

Telephone call with R. Hardy re Fee aspects of
potential settlement.
HUTTON
.20 hrs.

08/06/86

Telephone from C. Kadlec of Northstar.
HARDY
.10 hrs.

08/08/86

Telephone from Bill Lincoln of Northstar.
HARDY
.30 hrs.

08/15/86

Conference with Northstar officers, B. Pratt and
Clayton Foulger at Wiley & Rein; review elements
of proposed transaction.
HARDY
1.00 hrs.

08/25/86

Telephone Brent Pratt.
HARDY
.10 hrs.

09/03/86

Telephone Pratt re Channel 13.
HARDY
.10 hrs,

09/09/86

Telephone B. Wood.
HARDY

09/10/86

.20 hrs.

Telephone Pratt (2) re Northstar agreement.
HARDY
.40 hrs.

T02129
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February 20, 1987
Mountain West Television Company

Invoice 63404

09/11/86

Telephone K. Glakas.
HARDY
.20 hrs.

09/12/86

Telephone with B;. Pratt (2) re Mountain West
developments; further review of settlement
agreement; calls to Glakas and Tom Davidson re
second opinion.
HARDY
1.20 hrs.

09/17/86

Conference with Northstar principals Glakas and
Lincoln, Pratt; telephone with Lincoln (2) and
Glakas; work on same.
HARDY
2.90 hrs.

09/17/86

Meeting with Northstar; work on projections of
65.35 split and 15!. coupon.
WILD
1.80 hrs.

09/18/86

Work on analysis of Northstar proposal; calls with
Lincoln, Pratt.
WILD
2.50 hrs.

09/18/86

Telephone B. Pratt (3), C. Foulger and C. Kadlex
re Northstar impasse; conference Wild re return on
investment.
HARDY
.80 hrs.

09/19/86

Meeting with Lincoln, Glakas, Pratt re Northstar
proposals.
WILD
1.60 hrs.

09/19/86

Negotiation With Northstar principals Lincoln and
Glakes; conferences B. Pratt and Wild; telephone
C. Kadlec; review projections.
HARDY
2.00 hrs.

09/24/86

Telephone K. Glakas (in Utah) re put and call;
telephone Pratt.
HARDY
.60 hrs.

09/25/86

Telephone with Pratt (2) re negotiations with
Northstar (from N.Y.)
HARDY
.50 hrs.

09/29/86

Conference B. Pratt and telephone (2) re
negotiations with Northstar.
HARDY
.50 hrs.

T02130

osflons

@t

Page 7
February 20, 1987
Mountain West Television Company

Invoice 63404

10/01/86

Telephone with Renze, Pratt, C. Foulger, Glakas re
Channel 13 matter.
HARDY
.70 hrs.

10/02/86

Telephone Pratt re Channel 13 matters; Northstar
negotiations.
HARDY
.20 hrs.

10/08/86

Negotiation with Northstar principals at Wiley &
Rein (Lincoln, Renze, Glakas) and Pratt, Foulger.
HARDY
3.00 hrs.

10/14/86

Telephone C. Foulger and B. Pratt, work on
Northstar agreement.
HARDY
.60 hrs.

10/18/86

Draft programming/business statements for
Northstar agreement.
HARDY
.50 hrs.

10/20/86

Draft programming/business statement; conference
Glakas, Lincoln; negotiations J. Lunt.
HARDY
3.50 hrs.

10/21/86

Telephone with Pratt and Lincoln re partnership
guidelines on programming and business.
HARDY
.40 hrs.

10/30/86

Review Northstar prooosal.
WILD
'1.10 hrs.

10/30/86

Telephone J. Lee, Pratt and work on negotiation
matters; conference Wild.
HARDY
.70 hrs.

10/31/86

Conference and negotiations with Northstar
principals Renze, Kadlec, Glakas and Mountain West.
HARDY
4.00 hrs.

10/31/86

Meeting with Northstar re partnership.
WILD
5.90 hrs.

11/03/86

Telephone Lee and Pratt; review Skaggs letter.
HARDY
1.10 hrs.

11/05/86

Telephone call with T. Danello re agreement.
WILD*
.20 hrs.

T02131
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February 20, 1987
Mountain West Television Company

Invoice 63404

11/07/86

Negotiation with Shattanfield, Siebert re Channel
13 settlement; conferences B. Pratt (2) and D.
Lee.
HARDY
2.10 hrs.

11/10/86

Telephone Pratt (2), Wood and Lincoln of
Northstar.
HARDY
.70 hrs.

11/11/86

Review settlement agreements; telephone Pratt (2),
Wood, Lee; review Northstar agreements.
HARDY
1.80 hrs.

11/11/86

Review settlement agreements re payment
obligations; research Ltah partnership law.
WILD
.40 hrs.

11/12/86

Work on Partnership Agreement.
FRITTS
3.00 hrs.

11/12/86

Review proposed partnership and credit agreement;
meeting with Northstar; meeting with Pratt,
Foulger, Lee.
WILD
9.60 hrs.

11/12/86

Work on settlement issues -- indemnity, limited
partnership arrantement.
HUTTON
2.00 hrs.

11/12/86

Work on Channel 13 negotiations; meeting with
Foulger, Pratt; conferences with Glakas.
HARDY
3.90 hrs.

11/13/86

Meeting with Pratt, Foulger, Lee re partnership;
call to Danello (WRiF) re restructure.
WILD
2.80 hrs,

11/14/86

Negotiation with Northstar.
WILD
12.00 hrs.

11/14/86

Research Partnership tax issues.
FRITTS
.50 hrs.

11/14/86

Work on negotiations and structure of Channel 13
in allnight/all day session with Wiley & R e m ,
Foulgers and others.
HARDY
18.00 hrs.

T02132
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February 20, 1987
Mountain West Television Company

Invoice 63404

11/15/86

Negotiation with Northstar.
WILD
10.50 hrs.

11/15/86

Preparation for Channel 13 Closing.
KELLEY
12.50 hrs.

11/15/86

Work on documentation of Northstar transaction;
conference with Foulger, Lee, Wood, D. Hardy,
Wild, Kelley.
HARDY
10.20 hrs.

11/16/86

Negotiation with Northstar.
WILD
17.00 hrs.

11/16/86

Work on Settlement and Credit Agreements.
KELLEY
12.00 hrs.

11/16/86

Negotiation on Channel 13 all day and late night
at Wiley and Rein.
HARDY
13.50 hrs.

11/17/86

Negotiation of Partnership, credit agreements with
Northstar.
WILD
11.00 hrs.

11/17/86

Work on Settlement and Credit Agreements.
KELLEY
11.50 hrs.

11/17/86

Work on negotiations on Channel 13 at Wiley & Rein
with Foulgers, Lee, Wood, D. Hardy, Quale,
Oxenford, Williams and others.
HARDY
14.80 hrs.

11/17/86

Work on problem re disbursement schedule.
WILD
1.00 hrs.

11/18/86

Work on analysis of change in terms; prepare for
closing.
WILD
4.90 hrs.

11/18/86

Work on Channel 13 Closing.
KELLEY
12.00 hrs.

11/18/86

Negotiation on Channel 13 matter at Wiley & Rein
with D. Oxenford, Intermountain, LTA, work with
principals on project.
HARDY
15.00 hrs.

T02133
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February 20, 1987
Mountain West Television Company

Invoice 63404

11/19/86

Negotiation with Northstar; prepare for closing.
WILD
11.00 hrs,

11/19/86

Work on FCC issues in connection with settlement
of hearing and funding of settlement.
HUTT0N
2.20 hrs.

11/19/86

Work on Northstar Closing.
KELLEY
10.00 hrs.

11/19/86

Negotiation with Northstar, Mountain West and
other principals on Channel 13; review and
negotiate agreements with Channel 13 parties.
HARDY
11.30 hrs.

11/20/86

Work on Northstar Closing.
KELLEY
5.30 hrs.

11/20/86

Work on closing; draft assignment of application
to partnership.
WILD
1.00 hrs.

11/20/86

Negotiation and work on Northstar/Mt. West
transaction at Wiley & Rein.
HARDY
5.80 hrs.

11/21/86

Work on assignment to limited partnership;
indemnity language.
WILD
.30 hrs.

11/21/86

Telephone from B. Wood (2) and D. Hardy re
delivery of settlement documentation.
HARDY
.40 hrs.

11/21/86

Work on post closing matters; telephone calls with
Danello, Wood, Oxenford, Pratt and Foulger.
KELLEY
2.10 hrs.

11/24/86

Telephone from B. Vood, T. Schattenfield, D.
Hardy; conference with C. Foulger, B. Pratt and S.
Foulger.
HARDY
.60 hrs.

11/24/86

Conference Sid and Clayton Foulger; post closing
matters.
KELLEY
"
1.90 hrs.

T02134
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February 20, 1987
Mountain Vest Television Company

Invoice 63404

11/25/86

Meeting Clayton Foulger; telephone calls with
Barry Wood and Tim Danello.
KELLEY
.70 hrs.

11/25/86

Conference C. Foulger re repurchase agreement
disagreement with Northstar and conclusion of
documentation.
HARDY
.20 hrs.

12/01/86

Research at FCC re KAHT Channel 14.
Legal Asst (Vomack) 1.80 hrs.

12/02/86

Review of proposed petition for leave to amend and
related materials.
HUTT0N
.50 hrs.

12/02/86

Research where to file financing statements.
KELLEY
.30 hrs.

12/03/86

Review B. Vood's petition for leave to amend
Mountain Vest application; make changes;
conferences with Hutton and Wild re same;
teleohone Vood (3); telecopy.
HARDY
1.30 hrs.

12/03/86

Review of petition for leave to amend and related
materials. ..
HUTTON
1.50 hrs.

12/04/86

Collect and index closing documents.
Legal Asst (Valsh)
1.20 hrs.

12/04/86

Telephone from C. Foulger, Quale, Vood (2) re
partnership matters, Allstate Repurchase
Agreement; work on revision of Petition and
transmittal letter Allstate.
HARDY
.80 hrs.

12/04/86

Draft letter regarding Vest Valley Repurchase
Agreement,
KELLEY
1.50 hrs.

12/05/86

Conference C. and B. Foulger re Vest Valley repo;
negotiations Quale re opinion; repo draft;
telephone Vood from SLC; long luncheon meeting
with* D. Lee re MVT.
HARDY
2.40 hrs.

T02135
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February 20, 1987
Mountain West Television Company

Invoice 63404

12/05/86

Review legal opinion; phone call with David
Hardy's firm.
KELLEY
1.20 hrs.

12/08/86

Telephone from C. Foulger and with B. Wood (2) re
petition for leave to amend; review of pleading
and documentation.
HARDY
.40 hrs.

12/15/86

Telephone S. Foulger re Bonneville approach; and
consideration of meeting with LDS First Presidency
re mountain site.
HARDY
.20 hrs.

12/16/86

Telephone C. Foulger and B. Lincoln.
HARDY
.10 hrs.

12/23/86

Telephone conference Hardy and Foulger.
KELLEY
.30 hrs.

12/24/86

Telephone from B. Wood re construction permit;
problem with footnote and other matters;
conference Wild re same.
HARDY
.10 hrs.

12/24/86

Telephone call with B. Wood re prepayment of West
Valley.
WILD
.30 hrs.

01/02/87

Telephone with David Lee re Footnote No. 1
problem.
WILD
.30 hrs.

01/05/87

Telephone C. Foulger; look at Channel 13 documents
sent by Wiley & Rein.
HARDY
.10 hrs.

01/07/87

Draft letter to Northstar; telephone C. Foulger.
HARDY
.50 hrs.

01/09/87

Work on letter to Sorthstar.
HARDY
.10 hrs.

01/12/87

Draft letter to Quale re Footnote No. 1 problem;
telephone call with Joe Lee; call with David Lee.
WILD
.60 hrs.

T02I36
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February 20, 1987
Mountain West Television Company

Invoice 63404

01/12/87

Telephone from C. Foulger, Lee re Footnote No. 1
of Credit Agreement; revise letter to Quale.
HARDY
.10 hrs.

01/13/87

Telephone with C. Foulger and J. Quale re Footnote
No. 1 issues.
HARDY
.40 hrs.

01/14/87

Telephone C. Foulger (2), J. Lee and J. Quale re
Footnote 1 problem; conferences with D. Hardy's
office re letter.
HARDY
.80 hrs.

01/15/87

Telephone Quale.
HARDY

.20 hrs.

01/16/87

Meeting at Wiley, Rein with Quale, Northstar re
Footnote 1.
WILD
2.00 hrs.

01/16/87

Conference with C. & B. Foulger, Quale, Wood,
Wiley & Rein, Northstar principals re Footnote 1;
telephone from D. Lee.
HARDY
1.50 hrs.

01/28/87

Telephone B. Wood, C. Foulger.
HARDY
.30 hrs.

02/04/87

Review Proposed assignment and assumption
agreement between partnership and Mountain West
Television Company.
•WILD
.40 hrs.

02/04/87

Research regarding finality of orders.
HUTT0N
1.80 hrs.

02/04/87

Research re petitions of reconsideration filed
against Mountain West Television Company
settlement M84-101.
Legal Asst (Lehr)
1,00 hrs.
Fees for legal services

§

58490.00

Reproduction, Telephone &
Miscellaneous Expenses
$
Total current billing for this file.$

724.14
59214.14
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February 20, 1967
Mountain West Television Company
Our File // 03483.0004
Channel 13 Construction
Matters

For Services Through

Invoice 63404
02/19/87
j j

12/23/86

Telephone from C. Foulger; B. Wood re Channel 13;
calls from D. Hardy re opinion letter and changes;
review disputed footnote.
HARDY
.30 hrs.

01/27/87

Telephone from Bonneville General Counsel re
meeting; confirm with C. Foulger.
HARDY
.40 hrs.

01/30/87

Telephone from B. Wood re Channel 13 and Channel
14; conferences with Home Shopping Network counsel
re suggestion of their purchase of Channel 14.
HARDY
.50 hrs.

01/30/87

Telephone C. Foulger; conference Wild.
HARDY
.20 hrs.
Fees for legal services

c
°

$

370.00

Total current billing for this file.$
PLEASE REMIT TOTAL BALANCE DUE
$

370.00
7S469.00

¥, ,* /:<.o
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February 20, 1987

Mountain West Television Company
c/o Sid Foulger & Joseph *Lee
Foulger-Pratt Construction
2 Research Place
Rockville, MD 208S0
Our File # 03483

Invoice 63404

For Services Through 02/19/87

PLEASE REMIT TOTAL BALANCE DUE

$

75469.00

-•J TO RECEIVE PROPER CREDIT
PLEASE RETURN THIS COPY WITH YOUR PAYMENT.
THANK YOU.

PAYMENT IN FULL DUE UPON RECEIPT.
A FINANCE CHARGE OF 1«i PER MONTH WILL BE ASSESSED
ON ALL ACCOUNTS MORE THAN 60 DAYS PAST DUE.
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Rein was their attorney -- that a client of
Wiley Rein was a party that they were
talking to about providing

financial

support and that, because of that, it would
be necessary for their group to have an
independent or a different -- you know, a
lawyer to represent them in those
discussions."
Were you asked those questions and did you
those answers?
A

I did.

Q

And going over to page 53, Mr, Hardy,
"Question --n

A
Q

What line are you on?
"Did Mr. Pratt explain to you that Wiley
Rein would be representing or was
representing a company by the name of
Northstar, who had an interest in becoming
involved with Mountain West Television
Company, in connection with the Channel 13
application?
"ANSWER:
"QUESTIONS

That is my recollection.
And did he explain, because

of that, Mountain West Television Company
needed its own lawyer?

"ANSWER:

That is my recollection, yes."

Were you asked those questions and did you
give those answers?
A

I did.

Q

And from July 15th on, you represented

Mountain West and the partners in their negotiations
with Northstar; isn't that true?
A

I did.

Q

Your firm represented Mountain West and the

partners in the negotiations with Northstar, true?
A

We did.

Q

Your firm and you represented Mountain West

and the partners in an attempt to find some financial
investor, whether it was Northstar or somebody else,
true?
A

We did.

Q

Your firm and you represented Mountain West

and the partners in their negotiations with -- excuse
me, in the MWT, Ltd. transaction -- that is, the
transaction leading up to the formation of MWT, Ltd.
True?
A

Yes.

Q

And it's true, isn't it, Mr. Hardy, that in

1987, Dow, Lohnes & Albertson and you personally
represented MWT, Ltd. and the general partner of MWT,
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1

one plaintiff

in this room, one plaintiff

2

prior to the sale of Channel 13 to Fox, prior to

3

October of 1989, that came to you and said, Mr. Hardy,

4

we want you to object to Wiley Rein's

5

of Northstar?

6

A

They did not.

7

Q

Was there one plaintiff

in this room

representation

in this room prior to

8

the sale of Channel 13 to Fox in October of 1989 who

9

came to you and said, Mr. Hardy, we want you to file a

10

complaint,

or object, or raise in some manner

11

Wiley Rein has an impermissible conflict of

12

by representing

that

interest

Northstar?

13

A

They did not.

14

Q

I mean, you sat there for years in

15

transaction after transaction with your firm and you

16

on one side representing

17

true?

18

A

That's true.

19

Q

And for years in transaction

the plaintiffs.

Isn't that

after

20

transaction with Northstar on the other side where

21

there were disputes, where there were

22

interests, with Wiley Rein representing

23

True?

24

A

True.

25

Q

You never made an objection?

adverse
Northstar.
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A

I did not.

Q

And nobody ever asked you to?

A

They did not.

Q

Now, Mr. Hardy, I want to get you on your

plane, and I'll
A

tone down.

You don't have to shout at me.

I can hear

pretty well.
Q

I do it for myself.
Here we go:

On getting the financing

from

Aetna, it was a cooperative effort, wasn't it, among
all sides, Mr. Hardy?
financing
A

Everybody looked for the best

available?
I think that's fair.

We looked

for

alternatives.
Q

Cooperative?

A

I think that's

Q

And you went with Aetna because it was the

best

fair.

financing available.

Isn't that

true?

A

It was.

Q

Mr. Hardy, that Hutton memo, Defendants'

Exhibit

69, it's a memo from Mr. Hutton to you about

the strategy that we talked about.

Do you

remember

that?
A

Right.

Q

I want to do this quickly.

Is your
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Q

And the total again was

A

Yes •

Q

And that page has the cash call buy

for each plaintiff
December

Yes .

Q

All right.

plaintiff,

amount

that you received on or about

30th, 1991.

A

$2,007,133?

Fair?

Now,

first of all, Mr. Lee, no

as you sit here to this date, has ever paid

any of these amounts, ever paid the cash call.
that

Isn't

true?
A

They have not.

Q

And you haven't paid

A

We haven't paid

Q

And secondly,

recover

We protested

them of course.

them?

them.

to date no one has sued you to

these cash calls, no one h a s :

Northstar, Allstate, no one,
A

No.

Q

True?

A

True.
MR.

Ltd.,

correct?

There has been no

BERMAN:

MWT,

suit.

Your Honor, we would ask the

Court to take judicial notice that the applicable
statute of limitations
Code

Utah

is Section 78-12-23 of the Utah

Annotated.
THE COURT:

The Court on previous

upon previous argument

-- based

and decision, will, in fact,

76

take judicial notice of that.

And I ask Mr. Berman to

explain to the jury -- well, to read to the jury the
statute and the applicable provisions

regarding

this.

Meaning, members of the jury, that I am
taking judicial notice of the fact that there is an
existence of a statute which may be applicable
matter with specific
this matter.

MR.

terms that may be applicable

Mr. Berman will read to you the

and the applicable

in this
in

statute

terms.

BERMAN:

"78-12-23.

Mesne profit of real property
applicable, or " -- instrument

Within six years --

--" which

isn't

in writing."

And the

statute says.
"An action may be brought within six years:
(1) for the mesne profits of real
property

--" which is not applicable --

"(2) upon any contract, obligation or
liability

founded upon an instrument

writing, except
78-12-22
THE COURT:
Q

(BY MR.

those mentioned

--" which is not

in Section

applicable.

Thank you, Mr. Berman.

BERMAN)

based on an instrument

And the cash calls were

in writing,

specifically

Partnership Agreement, Defendants' Exhibit
that

in

the

114; isn't

true?

77
O A o~n

A

Yes.

From that flawed Partnership

Agreement,

yes .
MR.

BERMAN:

And your Honor, we would

ask the Court also to take judicial notice

then

that, in

fact, the period of limitation under the statute I
just read is six years.
THE COURT:

And the Court will also,

pursuant

to what was read to you, take judicial notice of the
fact that it was a six-year statute of
Q

(BY MR.

December
past.

BERMAN)

Last, Mr. Lee,

30th of 1991 to today,

Over a year ago,

from

the six years has long

true?

A

Yes.

Q

Another subject, Mr. Lee.

You have told us a

number of times that you didn't get the
information

limitation.

financial

that you wanted on a timely basis

during

1989 when you were looking to find a buyer or some
solution

to the Channel

13 financial problems.

Fair?

A

That is true.

Q

Now, I want, Mr. Lee -- were you in court

the

other day when I went through this issue with
Mr.

Lincoln?
A

Yes, I w a s .

Q

And I want to do this as quickly as I can,

but I think I need to do it just to make sure we're on

78
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1

full-time employees of the station.

And so we

2

dropped out of that process, that partnership.

3

Q

That was you and Doug Cardon, you say?

4

A

Doug Cardon.

5

Q

And do you know whether David Lee dropped

6

out also?

7

A

He did drop out also.

8

Q

So who was left in the partnership

9
10
11
12

general
A

as

partners?
That would be Joe Lee, Sid Foulger, Jo-ann

Wong and George Gonzales.
Q

Once you withdrew as a partner of Mountain

13

West Television Company, did you continue to be

14

involved in the company in any way?

15

A

I did.

I kind of represented

16

day-to-day interest.

17

day-to-day

18

were always getting a lot of papers and

19

from Wiley Rein.

20
21

Q

thing.

Sid's

But these -- this was not a

It was very intermittent.

But we

documents

When you say, represented Sid's interest,

you're talking about --

22

A

I was kind of like an agent for Sid.

23

Q

Sid

24

A

Sid Foulger, y e s .

25

Q

And Mr. Foulger is your

Foulger?

father-in-law?

11
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1

Exhibit 99,

Did you sign -- was the West Valley

2

Settlement Agreements signed on October 23rd, 1991?

3

A

This says October 21st,

4

Q

Okay.

I'll

take the 21st,

October 21st,

5

correct you are.

And you filed it with the FCC,

6

didn't you?

7

true?

8

A

Yes.

9

Q

I don't question that Mr. Wood drafted

Mountain West filed it on October 31st,

10

agreement.

11

he, Mr. Pratt?

Barry Wood did this.
that

But he did it under your direction, didn't

12

A

I wouldn't say that he did.

13

Q

Mr. Pratt --

14

A

I was working with him but he didn't do it

15
16

under my direction.
Q

You were the guy who spearheaded

the

17

negotiations with all of the applicants; isn't that

18

true?

19

A

20

I went to the principals and agreed on a

dollar amount.

21

Q

You worked out the business terms, true?

22

A

The dollar amount, yes.

23

Q

It's true, isn't it, that in the case of

24

Intermountain and UTA, the settlements were

25

conditioned on the issuance of the permit; isn't that
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1

A

Yes.

2

Q

On all of those documents, you aren't

3

representing Allstate, you were representing MWT, Ltd.

4

True?

5

A

That was my understanding at the time, yes.

6

Q

Mr. Wood, I'm moving around because I am

7

trying to move along.

I want to ask you, Mr. Wood,

8

some questions with regard to confidentiality.

9

am going to ask you first:

And I

You recognize, as a

10

lawyer, a lawyer has a duty of confidentiality

11

client, don't you?

to a

12

A

Yes .

13

Q

And you had such a duty to Mountain West.

14

Isn't that true?

15

A

Right.

16

Q

Mr. Wood, to your knowledge did you ever

17
18

breach your duty of confidentiality
A

No.

to Mountain West?

I remember trying to keep confidences.

19

In fact, you remember I told you about during

20

time I had conversations occasionally with David Lee

21

and Joe Lee about the progress of their funding and so

22

forth.

23

of that on to John Quale or Bill Lincoln or Katie

24

Glakas, anyone who would represent the Northstar side.

25

Q

this

But I made a conscious effort not to pass any

I appreciate that.

Mr. Wood, I want to ask
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1

you some questions.

2

concerns and you want me to slow down, you tell me and

3

I'll

4

all, you got information from Mountain West on the

5

Mountain West partners that you filed with the FCC.

6

True?

7

A

Right.

8

Q

Secondly, you got -- and you did that with

9
10

And again, if you have some

do it in a more deliberate manner.

the Mountain West and its partners 1
that

But first of

authority.

Isn't

true?

11

A

Sure.

12

Q

Secondly, you wrote letters, mailed

13

circulars, gave circulars to potential investors.

14

I'd be happy to show you an example of that:

15

Plaintiffs' Exhibit 170, Plaintiffs' Exhibit 101.

16

recall?

17

A

I remember those, yes.

18

Q

And that had information concerning

19

And

You

the

plaintiffs; isn't that true?

20

A

Right.

21

Q

And again, the information set forth in those

22

circulars which was reasonably detailed, isn't that

23

true, about their plans and hope for things; isn't

24

that

25

true?
A

Yes.

130

1

Q

And that was sent with plaintiffs 1

authority,

2

with Mountain West's authority and the partners 1

3

authority?

4

A

Right•

5

Q

And I take it on occasion you would

6

on that information in phone conversations

7

face-to-face meetings with the investors.

elaborate

and

8

A

Yes, I think that's fair.

9

Q

And you did that with Mountain West and the

10

partners 1

11

A

Yes, sure.

12

Q

Now, I want to ask you a couple of detailed

authority; isn't that

true?

13

questions.

14

to the FCC, the information in potential circulars,

15

your elaboration on that information with potential

16

investors where you gave more information,

17

in the presence of plaintiffs but in any event with

18

their authority, did you, did you, Mr. Wood, have at

19

the time of the MWT, Ltd. transaction any

20

information with regard to the Mountain West partners

21

or Mountain West?

22

A

I'm

Putting the information that you

trying to think now.

supplied

sometimes

confidential

I know I was over

23

at David Lee's office earlier that week, maybe the

24

10th or 11th or 12th, when he gave me a copy of the

25

Credit Agreement and probably the

Partnership

131

23656

1

Agreement.

2

something

3

available to the plaintiffs that could be

4

confidential.

5
6

Q

then about the state of the other

funds

considered

But if so, I don't recall it.

So, if you would

-- let me help you, all

right?
MR. BERMAN:

7
8

And it's possible that he told me

Would you give him Defendants 1

Exhibit 1047.

9

Q

Do you have it Mr. Wood?

10

A

Yes .

11

Q

Mr. Wood, Defendants' Exhibit 1047 is an

12

Affidavit that you signed and attested to in this

13

action, correct?

14

A

Yes.

15

Q

And for those of us who aren't into this

16

business on a daily basis, you were sworn to tell the

17

truth in this Affidavit just the way you are in your

18

deposition and just as you are here now as a witness.

19

Isn't that

true?

20

A

Right.

21

Q

Now, if you would turn over with me to page 6

22

of the Affidavit.

23

A

That's where I am.

24

Q

I am going ask you some questions.

25

look at paragraph 14.

If you

In your Affidavit did you,

132
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1

Mr. Woe>d, assert under oath,

2

"I

3

information with regard to the Mountain

4

West partners or Mountain West that I had

5

at the time of the MWT, Ltd. transaction."

8
9
10
11
12

confidential

You made that statement, didn't you, and

6
7

[did] not know of any

thait assertion?
A

In the copy of the Affidavit I have in front

of m e , it's in the present tense.

I think when you

1

stated it you said I "did" not know.
Q

At the time of the Affidavit you did not know

any con.fidential information.

Fair to say?

13

A

Right.

14

Q

Let me ask, at the time did you not say,

15

11

16

information with regard to the Mountain

17

West partners or Mountain West that I had

18

at the time of the MWT, Ltd. transaction."

1 do not know of any

confidential

19 |

A

Right.

20

Q

You asserted that and it was true to the best

21

of your knowledge.

True?

22

A

Yes .

23

Q

And as you sit here today, do you know of any

24

con fidential information that you, Mr, Wood, had with

25

reg ard to the Mountain West partners or Mountain West

133

1
2

at the time of the MWT, Ltd.
A

Okay,

transaction?

See, the only difficulty I have is. A,

3

my memory isn't perfect and complete; B, that what was

4

confidential or what wasn't confidential at that time.

5

So with regard to this issue, I just

6

mentioned about how, based on what David Lee told m e ,

7

I may have had a sense that, going into the November

8

14 meetings, the Mountain West partners did not have

9

other sources ready and available to put up money on

10

Monday.

But I think that was not confidential

because

11

Brent and Clayton had already pretty much let that be

12

known to Northstar in the context of their numerous

13

meetings.

14

Q

And as you sit here now -- and I know -- but

15

as you sit here now, do you know of any

16

information with regard to the Mountain West partners

17

or Mountain West that you had at the time of the MWT,

18

Ltd. transaction that had not been disclosed to the

19

FCC, disclosed in written memoranda to potential

20

investors or stated by you to potential investors in

21

connection with elaborating on reasons for their

22

investment, do you know of anything that you had at

23

the time other than those?

24
25

A

confidential

I can't think of anything, Mr. Berman.

There

were things that maybe I would not have disclosed to
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1

Wiley Rein lawyers or to Northstar that Brent

2

disclosed to them, you see, because I would hear about

3

this stuff back from Mr. Quale that would say things

4

about the negotiations with the Mountain West partners

5

that I maybe would not have disclosed but Brent had.

6

Q

Then let's move to the disclosure.

Did you

7

provide Northstar, Allstate or any lawyers at the

8

Wiley Rein firm representing Northstar in the MWT,

9

Ltd. transaction with any confidential

information

10

concerning the Mountain West partners or Mountain

11

West?

12

A

I agree with the statement here in the

13

Affidavit.

I'm not sure if you read it in the form of

14

the affirmative.

15

Q

I asked you a question.

16

A

Did I provide?

17

Q

In your Affidavit you state,

No.

18

"I did not provide Northstar or Allstate or

19

any lawyers at the Wiley Rein firm

20

representing Northstar in the MWT, Ltd.

21

transaction with any

22

information concerning the Mountain West

23

partners or Mountain West."

24
25

confidential

Is that correct?
A

Right.

135

1

Q

M r . Wood, to the best of your knowledge, did

2

any lawyer at the Wiley firm misuse any

3

information with regard to any plaintiff

4

action?

5
6
7

A

in this

I have no knowledge that any lawyer at the

Wiley firm misused any confidential
Q

confidential

information.

And in your Affidavit you state,

8

"No lawyer at the Wiley firm misused any

9

confidential information with regard to any
plaintiff."

10

To your knowledge?

11
12

A

That's correct.

13

Q

And that was true?

14

A

Yes .

15

Q

And it's true today, isn't it?

16

A

As far as I know, yes.

17

MR.

BERMAN:

18

my cross examination.
THE COURT:

19

And that, your Honor, concludes

Thank you, Mr. Berman.

Mr. Martineau,

20

MR.

21

MARTINEAU:
REDIRECT

22

redirect?
Yes, your Honor.
EXAMINATION

23 BY MR. MARTINEAU.;
24
25

Q

Do you remember in your Memorandum to

Mr. Wilson dated January 31, 1990, you indicated

that
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1

Q

It sure doesn't.

2

A

I need a clarification about what point in

3
4

time you're talking about/ because -Q

Is it your testimony that Wiley/ Rein &

5

Fielding breached their professional duties as lawyers

6

to a plaintiff prior to January 1st/ 1987 when Wiley #

7

Rein & Fielding had no attorney-client

8

with that plaintiff prior to that date?

9

A

relationship

My testimony is that you can't breach a duty,

10

that is owed to a client/ to someone who is not a

11

client.

12

Q

And if Wiley, Rein & Fielding didn't have an

13

attorney-client relationship with an individual

14

plaintiff, prior to January 1st 1987, you wouldn't

15

find any breach of duty by Wiley/ Rein to that

16

plaintiff/

17

A

That's true.

18

Q

Did you -- were you aware, were you aware

true?

19

that Mr. Clayton Foulger testified in this action --

20

and I just want to quote his testimony to you.

21

is his examination.

22

MR. VAN WAGONER:

Your Honor is this from a

23

certified transcript or is it from the dailies?

24

would ask that clarification.

25

THE COURT:

This

I

And if you're objecting, it's
Morris: Cross-Exam by Berman
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1

A

Yes.

2

Q

Did

3

down

and

4

all

5

without

of

6

you

testified

the

Mr.

7

response

to

8

earlier

9

plaintiffs'1

meaning

12

caption.

that

13

it

And

14

purposes

15

make

16

the

it

of w h a t

that

Q

18

being

19

against

Well,
for

Wiley,

20

A

Yes.

21

Q

By

22

base

23

an

24

prior

using

has

in

I was

25

A

saying

That's

at

as

attorney-c1ient

the

time

say*

that

your

to w h e t h e r

1st,

1987?

I'm

sure

exactly

for

any

-- w h a t

Morris:

the

to

to

make

is

liability

don't

Mr. Wiley

the

to m e

sufficient

with

said

in

opinion

asserting

relationship

I

precise

important

Wiley;

in

"MWT-"

the p a r t i e s

I can

January
not

in

or

all

did you have

—

the

I failed

of

were?

thing

least

and R i c h a r d

the w a y ,

"all

is

at

the purposes
Rein

same

that

came

action,

to y o u

the p h r a s e

-- w a s n ' t

or

this

the

o£

you

represented

"partners"

listing

didn^

when

plaintiffs

expression
or

had

in

say

-- is

you understand

an o p i n i o n

to

the

distinction;

used

I can

not

distinction.

17

all

"plaintiffs"

I was

Rein

individual

question

I used
or

obligation

plaintiffs

the

Berman,

when

10

who

that

that

that W i l e y ,

individual

knowing

A

11

fulfill

you?

facts

personally

to
had

plaintiff

do y o u m e a n

Cross-Exam

by

by

Berman
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1
2

"personally had a relationship"?
Q

Individually, individually.

Were you of the

3

opinion that you had sufficient

4

opinion as to whether Richard Wiley individually

5

an attorney-client relationship with any plaintiff

6

prior to January 1st, 1987?

7

A

8

based on

9

at all.

10

Q

facts to express an

I had very few facts, because
Barry Wood'a

had

again it's

testimony concerning Mr* Wiley

Well, I noted in your direct examination

that

11

you did not express an opinion as to whether Mr. Wiley

12

individually

13

M r . Wiley individually had an

14

relationship with any client.

15
16
17

A

-- not talking about the law firm -- but
attorney-client
That's

true?

I -- that's true/ and I didn't mean to

express an opinion -- yeah, that's true.
Q

That's true,

And the reason you didn't express any such

18

opinion is you felt you didn't have sufficient

19

on which to base an opinion in that regard; that is,

20

whether Richard Wiley individually had an

21

attorney-client

22

A

relationship/

facts

true?

W e l l , I wasn't asked to express the opinion

23

w i t h respect to Richard Wiley,, so that's what

24

I --that's

25

Q

—

You believe, as you sit here now, you don't
M o r r i s : Cross-Exam by Berman
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1
2

have sufficient
A

facts to express that opinion, true?

Well, I have only certain facts

about

3

M r . Wiley's participation in this representation,

4

I believe that in order to answer that question in a

5

fair way, 1 need to have a hypothetical

6

that includes more information about Mr-

7

participation as an individual attorney as opposed to

8

as a partner in the partnership,

9

Q

and

framed for me
Wiley's

But at least as you came here and

testified,

10

and at least as you prepared for your testimony, you

11

weren't aware of any facts that were sufficient

12

you to express an opinion as to whether Mr. Wiley

13

individually had an attorney-client relationship

14

any plaintiff, prior to January 1st, 1987; true,

15

Professor

16

A

for

with

Morris?
There were some facts about Mr* Wiley's

17

participation

18

individual participation, I would want more facts.

19

Q

-- before I expressed an opinion on his

Now, let's talk about -- let's talk about the

20

period, the period, from August,

21

'83.

22

months•

23

into

I think I'm

covering —

"81 through the end

I hope I am -- almost 30

You want to throw the first couple of months

'84, two-and-a-half years.

24

A

All right.

25

Q

Do you know of any legal services

performed

M o r r i s : Cross-Exam by Berman
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1

to the duty of confidentiality,

2

A

All right,

3

Q

Professor, in order for there to be a

4

breach of a lawyer's duty of confidentiality, does

5

the lawyer have to actually misuse or make

6

unauthorized disclosures of a client or former

7

client's confidences or confidential

8

A

9

correct.

information?

I think in general your statement is
Surely there are -- there's also an issue

10

about whether the lawyer can, even without

11

disclosure, make use of the information in a way

12

that is not necessarily disadvantageous

13

client, but advantageous to the lawyer.

14

in general, yes, if there is a -- the breach -- the

15

duty of confidentiality is to not disclose and to

16

not use to the disadvantage of a client.

17

principal thrust of that,

18

Q

And I just want to be clear.

to the
But I think

That's the

It either has

19

to b e , in order for there to be a breach, there

20

either has to be disclosures, unauthorized

21

disclosures --

22

A

Correct,

23

Q

-- or actual misuse of the client's

24
25

confidences or confidential
A

information?

And I think the way the rule is framed, is

26£

1

used to the disadvantage of a client, something like

2

that•

3

Q

4

But do you have any problem with the actual

concept of actual misuse?

5

A

Yeah, I think they mean the same thing,

6

0

Fair?

7

A

Correct.

8

Q

Because I think we can move along.

9

A

Good, that's what I'd like to do,

10

Q

All right.

Now, it's also -- again

11

bringing back -- you back to your review of

12

Mr, Wood's

testimony,

13

A

Right.

14

Q

Were you aware, Mr, Morris, that Mr. Wood

15

testified on cross-examination

16

problem -- but on cross-examination that he did not

17

provide Northstar, Allstate or any lawyers in the

18

Wiley firm representing Northstar in the MWT, Ltd.

19

transaction with any confidential

20

concerning Mountain West or the Mountain West

21

partners ?

22

A

23
24
25

-- and this may be a

information

That's -- is that a -- you're reading that

from -- that was a response on cross-examination?
Q

And I'm not -- I just want to know are you

aware that he testified -- and indeed he did testify

26959

1

A

Sure.

2

Q

You -- I think you testified, clearly you

3

don't know the precise facts that occurred in this

4

case 7

5

A

Fair.

6

Q

And fair that you don't even know the

fair enough?

7

precise testimony, don't have a photographic

8

with what Mr. Wood said?

9

A

Right, exactly.

10

Q

You're not purporting to base your

memory

11

testimony, your opinion, that there is a breach of

12

the duty of confidentiality based on the fact that

13

there was actual unauthorized disclosure of

14

confidential information or that there was actual,

15

in fact, actual misuse of confidential

16

are you?

17

A

information,

In fact, I think I tried to make it very

18

clear during my direct that my testimony with

19

respect to breach of confidentiality assumed certain

20

things that were certain -- that there was

21

anything -- but that I think I -- I was quite clear

22

that I did not have any knowledge based on my review

23

of Barry Wood's testimony or from any other

24

that a specific piece of confidential

25

was either disclosed at a specific time or used at a

source

information

11
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1
2

specific time.
Q

And in fairness to you, I'm

3

at the basis of your opinion.

4

answered that question.

trying to get

I think you've

5

A

Right.

6

Q

But I think as I understood the basis of

7

your opinion, that there was a breach of the duty of

8

confidentiality, was that Wiley Rein

9

Northstar and because Wiley Rein represented

represented

10

Northstar, Wiley Rein had a duty to use

information

11

that would be of advantage to Northstar,

12

any confidential information that Wiley Rein had

13

that they had derived from the plaintiffs?

including

14

A

I think that's a fair general

15

Q

And you base that deductive premise with

statement.

16

regard to Wiley Rein having a duty to represent

17

Northstar

18

A

Yes.

19

Q

It's true, isn't it, Professor Morris, that

zealously?

20

the duty of zealous representation is limited by the

21

lawyer's obligation not to act illegally or

22

unethically?

23

A

That's right, and I testified to that.

24

Q

And tell m e , it would be unethical for a

25

lawyer to actually misuse confidential

information
j
i
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